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REQUEST FOR JUDICIAL NOTICE

Pursuant to California Rule of Court 8.252 and
California Evidence Code section 452, petitioners request that
the Court take judicial notice of the following documents:

1. The text of Proposition 22 (2020), attached as
Exhibit A to the Declaration of Benjamin N. Gevercer.

2. Assembly Bill 5 (Stats. 2019, ch. 5), attached as
Exhibit B to the Declaration of Benjamin N. Gevercer.

3. Proposition 23 (1918), attached as Exhibit C to
the Declaration of Benjamin N. Gevercer.

4. Proposition 10 (1911), attached as Exhibit D to
the Declaration of Benjamin N. Gevercer.

These documents are proper subjects for judicial
notice and relevant to the Court’s inquiry. This request is based
on the Declaration of Benjamin N. Gevercer and the

Memorandum of Points and Authorities set forth below.

MEMORANDUM OF POINTS AND AUTHORITIES

California Rule of Court 8.252(a) authorizes a party
to request judicial notice by a reviewing court under Evidence
Code section 459.1 Section 459 provides that a reviewing court
may take judicial notice of any matter specified in section 452.
Subdivision (c) of section 452 provides that this Court has

discretion to take judicial notice of official acts of the legislative,

1 Unless otherwise indicated, all further statutory references are
to the Evidence Code.



executive, and judicial departments of the United States and of
any state of the United States. Subdivision (h) of section 452
provides that judicial notice may be taken of “[f]lacts and
propositions that are not reasonably subject to dispute and are
capable of immediate and accurate determination by resort to
sources of reasonably indisputable accuracy.” Under section 453,
the Court “shall” take judicial notice of any matter specified in
section 452 where notice of the request is provided to the adverse
party and where the court is provided sufficient information to
verify the matters subject to the request.

Exhibit A is a true and correct copy of the ballot
materials for Proposition 22 (2020), as included in the
November 3, 2020 General Election Ballot Pamphlet that the
Secretary of State assembled and published. Exhibit A is
relevant because it contains the text and accompanying ballot
materials for the measure challenged in this action.

Exhibit B is an official act of the California State
Legislature and is a proper subject of judicial notice under
Evidence Code sections 452(c), which provides that judicial notice
may be taken of official acts of the legislative, executive, and
judicial departments of the United States and of any state of the
United States. Exhibit B is relevant to show that when it
enacted AB 5, the California Legislature made clear its intent to
make the test from Dynamex Operations West, Inc. v. Superior
Court of Los Angeles (2018) 4 Cal.5th 903 applicable to the

determination of whether a worker is an employee or an



independent contractor for purposes of the worker protection
statutes in the Labor Code.

Exhibit C is a true and correct copy of Proposition 23
(1918) and accompanying ballot materials, which appeared on the
November 5, 1918 General Election ballot. This Court has noted
that as of 1911, “the election statutes provided for the
preparation and mailing to the voters, prior to an election, of a
document similar to the current ballot pamphlet . ...”
(Independent Energy Producers, Inc. v. McPherson (2006)

38 Cal.4th 1020, 1037.) These early ballot pamphlets are
available at the University of California, Hastings College of the
Law Scholarship Repository and can be accessed at: https://
repository.uchastings.edu/cgi/viewcontent.cgi?article=1124&conte
xt=ca_ballot_props. The voter pamphlet database is a publication
of a constitutional agency of the California government and
contains facts that are “not reasonably subject to dispute and are
capable of immediate and accurate determination by resort to
sources of reasonably indisputable accuracy.”

Exhibit C is relevant to show that the voters
amended then article XX, section 21 of the Constitution to
enlarge the Legislature’s power by providing that when it comes
to creating and enforcing “a liability on the part of any or all
persons to compensate any or all of their workmen for injury or
disability,” the Legislature’s power is “plenary” and “unlimited by

any provision of this Constitution.”



Exhibit D is a true and correct copy of
Proposition 10 (1911), which appeared on the October 10, 1911
Special Election ballot. Like Exhibit C, Exhibit D is available at
the University of California, Hastings College of the Law
Scholarship Repository and can be accessed at: https://repository.
uchastings.edu/cgi/viewcontent.cgi?article=1023&context=ca_ball
ot_props. Exhibit D is relevant to show the first workers’
compensation provisions of the California Constitution, as
adopted by voters in 1911.

California Rule of Court 8.252(a)(2)(C-D) requires
this motion to state whether judicial notice of the matter was
taken by a trial court and whether the matter to be noticed
relates to proceedings occurring after an order or judgment that
1s the subject of an appeal. Exhibits A, B, C, and D were not
presented to a Court of Appeal or trial court because this matter
1s presented for the first time to this Court under the Court’s

original jurisdiction.

CONCLUSION

For the reasons set forth above, petitioners request

that the Court grant judicial notice of Exhibits A, B, C, and D.



Dated: January 12, 2021

Respectfully submitted,
OLSON REMCHO, LLP
ALTSHULER BERZON LLP

SERVICE EMPLOYEES
INTERNATIONAL UNION

By: /s/ Robin B. Johansen

Attorneys for Petitioners

Hector Castellanos, Joseph Delgado,
Saori Okawa, Michael Robinson,
Service Employees International
Union California State Council, and
Service Employees International
Union



DECLARATION OF BENJAMIN N. GEVERCER

I, Benjamin N. Gevercer, declare under penalty of
perjury as follows:

1. I am an attorney licensed to practice law in the
State of California and am employed by the law firm of Olson
Remcho LLP. The facts set forth herein are personally known to
me, and if called upon to testify, I could and would competently do
so.

2. Attached as Exhibit A is text of Proposition 22
(2020). This copy was obtained on December 29, 2020 from the
California Secretary of State’s website at https://voterguide.
sos.ca.gov/propositions/22/.

3. Attached as Exhibit B is Assembly Bill 5
(Stats. 2019, ch. 5). This copy was obtained on December 29,
2020 from the California Legislative Information website at
leginfo.legislature.ca.gov.

4. Attached as Exhibit C is Proposition 23 (1918).
This copy was obtained on December 29, 2020 from the
UC Hasting’s Scholarship Repository website for California
Ballot Propositions and Initiatives: https://repository.uchastings.
edu/ca_ballot_props/.

5. Attached as Exhibit D is Proposition 10
(1911). This copy was obtained on December 29, 2020 from the
UC Hasting’s Scholarship Repository website for California
Ballot Propositions and Initiatives: https://repository.uchastings.
edu/ca_ballot_props/.

6. A proposed order is appended hereto.



I declare under penalty of perjury that the foregoing
1s true and correct. I have firsthand knowledge of the same,
except as to those matters described on information and belief,
and if called upon to do so, I could and would testify competently
thereto. Executed on January 12, 2021, in Sacramento,
California.

5@7@»@0 %wucu
BENJAMIN N. GEVERCER




[PROPOSED] ORDER

GOOD CAUSE APPEARING THEREFORE,
pursuant to California Rule of Court 8.252(a) and Evidence Code
sections 451, 452, and 453, petitioners’ request that the Court
take Judicial Notice is hereby GRANTED. This Court takes
judicial notice of Exhibits A, B, C, and D in petitioners’ Request

for Judicial Notice.

DATED:

CHIEF JUSTICE OF THE
CALIFORNIA SUPREME COURT
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PROOF OF SERVICE

I, the undersigned, declare under penalty of perjury
that:

I am a citizen of the United States, over the age of 18,
and not a party to the within cause of action. My business
address 1s 1901 Harrison Street, Suite 1550, Oakland, CA 94612.

On January 12, 2021, I served a true copy of the
following document(s):

REQUEST FOR JUDICIAL NOTICE AND
MEMORANDUM OF POINTS AND AUTHORITES;
DECLARATION OF BENJAMIN N. GEVERCER;
AND [PROPOSED] ORDER

on the following party(ies) in said action:

Xavier Becerra Attorney for Respondents
Attorney General of California State of California and
Office of the Attorney General Labor Commissioner
1300 “I” Street Lilia Garcia-Brower

Sacramento, CA 95814
Phone: (916) 445-9555
Email: AGelectronicservice@doj.ca.gov

O BY UNITED STATES MAIL: By enclosing the document(s) in a
sealed envelope or package addressed to the person(s) at the
address above and

O depositing the sealed envelope with the United States
Postal Service, with the postage fully prepaid.

11



LI placing the envelope for collection and mailing, following
our ordinary business practices. I am readily familiar with
the business’s practice for collecting and processing
correspondence for mailing. On the same day that
correspondence 1s placed for collection and mailing, it is
deposited in the ordinary course of business with the
United States Postal Service, located in Oakland,
California, in a sealed envelope with postage fully prepaid.

BY OVERNIGHT DELIVERY: By enclosing the document(s) in
an envelope or package provided by an overnight delivery carrier
and addressed to the persons at the addresses listed. I placed the
envelope or package for collection and overnight delivery at an
office or a regularly utilized drop box of the overnight delivery
carrier.

BY MESSENGER SERVICE: By placing the document(s) in an
envelope or package addressed to the persons at the addresses
listed and providing them to a professional messenger service for
service.

BY FACSIMILE TRANSMISSION: By faxing the document(s)
to the persons at the fax numbers listed based on an agreement
of the parties to accept service by fax transmission. No error was
reported by the fax machine used. A copy of the fax transmission
1s maintained in our files.

BY EMAIL TRANSMISSION: By emailing the document(s) to
the persons at the email addresses listed based on a court order
or an agreement of the parties to accept service by email. No
electronic message or other indication that the transmission was
unsuccessful was received within a reasonable time after the
transmission.

I declare, under penalty of perjury, that the foregoing

1s true and correct. Executed on January 12, 2021, in Piedmont,

California.

(00428920-2)

b

Alex Harrison
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TEXT OF PROPOSED LAWS

PROPOSITION 21 CONTINUED

statewide election ballot, the provisions of the other
measure or measures shall be deemed to be in conflict
with this act. If this act receives a greater number of
affirmative votes than another measure deemed to be
in conflict with it, the provisions of this act shall
prevail in their entirety, and the other measure or
measures shall be null and void.

PROPOSITION 22

This initiative measure is submitted to the people in
accordance with the provisions of Section 8 of Article
[l of the California Constitution.

This initiative measure adds sections to the Business
and Professions Code and amends a section of the
Revenue and Taxation Code; therefore, new provisions
proposed to be added are printed in italic type to
indicate that they are new.

PROPOSED LAW

SECTION 1. Chapter 10.5 (commencing with
Section 7448) is added to Division 3 of the Business
and Professions Code, to read:

CHAPTER 10.5. ApPP-BASED DRIVERS AND SERVICES

Article 1. Title, Findings and Declarations, and

Statement of Purpose

7448. Title. This chapter shall be known, and may
be cited, as the Protect App-Based Drivers and
Services Act.

7449. Findings and Declarations. The people of the
State of California find and declare as follows:

(a) Hundreds of thousands of Californians are
choosing to work as independent contractors in the
modern economy using app-based rideshare and
delivery platforms to transport passengers and deliver
food, groceries, and other goods as a means of earning
income while maintaining the flexibility to decide
when, where, and how they work.

(b) These app-based rideshare and delivery drivers
include parents who want to work flexible schedules
while children are in school; students who want to
earn money in between classes; retirees who rideshare
or deliver a few hours a week to supplement fixed
incomes and for social interaction; military spouses
and partners who frequently relocate; and families
struggling with California’s high cost of living that
need to earn extra income.

(c) Millions of California consumers and businesses,
and our state’s economy as a whole, also benefit from
the services of people who work as independent
contractors using app-based rideshare and delivery
platforms. App-based rideshare and delivery drivers
are providing convenient and affordable transportation
for the public, reducing impaired and drunk driving,
improving mobility for seniors and individuals with
disabilities, providing new transportation options for

| Text of Proposed Laws

families who cannot afford a vehicle, and providing
new affordable and convenient delivery options for
grocery stores, restaurants, retailers, and other local
businesses and their patrons.

(d) However, recent legislation has threatened to take
away the flexible work opportunities of hundreds of
thousands of Californians, potentially forcing them
into set shifts and mandatory hours, taking away their
ability to make their own decisions about the jobs they
take and the hours they work.

(e) Protecting the ability of Californians to work as
independent contractors throughout the state using
app-based rideshare and delivery platforms s
necessary so people can continue to choose which
Jjobs they take, to work as often or as little as they like,
and to work with multiple platforms or companies, all
the while preserving access to app-based rideshare
and delivery services that are beneficial to consumers,
small businesses, and the California economy.

(f) App-based rideshare and delivery drivers deserve
economic security. This chapter is necessary to protect
their freedom to work independently, while also
providing these workers new benefits and protections
not available under current law. These benefits and
protections include a healthcare subsidy consistent
with the average contributions required under the
Affordable Care Act (ACA); a new minimum earnings
guarantee tied to 120 percent of minimum wage with
no maximum; compensation for vehicle expenses;
occupational accident insurance to cover on-the-job
injuries; and protection against discrimination and
sexual harassment.

(g) California law and rideshare and delivery network
companies should protect the safety of both drivers
and consumers without affecting the right of app-
based rideshare and delivery drivers to work as
independent contractors. Such protections should, at
a minimum, include criminal background checks of
drivers; zero tolerance policies for drug- and alcohol-
related offenses; and driver safety training.

7450. Statement of Purpose. The purposes of this
chapter are as follows:

(a) To protect the basic legal right of Californians to
choose to work as independent contractors with
rideshare and delivery network companies throughout
the state.

(b) To protect the individual right of every app-based
rideshare and delivery driver to have the flexibility to
set their own hours for when, where, and how they
work.

(c) To require rideshare and delivery network
companies to offer new protections and benefits for
app-based rideshare and delivery drivers, including
minimum compensation levels, insurance to cover on-
the-job injuries, automobile accident insurance,
health care subsidies for qualifying drivers, protection
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against  harassment and  discrimination, and
mandatory contractual rights and appeal processes.

(d) To improve public safety by requiring criminal
background checks, driver safety training, and other
safety provisions to help ensure app-based rideshare
and delivery drivers do not pose a threat to customers
or the public.

Article 2. App-Based Driver Independence

7451. Protecting Independence. Notwithstanding
any other provision of law, including, but not limited
to, the Labor Code, the Unemployment Insurance
Code, and any orders, regulations, or opinions of the
Department of Industrial Relations or any board,
division, or commission within the Department of
Industrial Relations, an app-based driver is an
independent contractor and not an employee or agent
with respect to the app-based driver’s relationship
with a network company if the following conditions are
met:

(a) The network company does not unilaterally
prescribe specific dates, times of day, or a minimum
number of hours during which the app-based driver
must be logged into the network company’s online-
enabled application or platform.

(b) The network company does not require the app-
based driver to accept any specific rideshare service
or delivery service request as a condition of
maintaining access to the network company’s online-
enabled application or platform.

(c) The network company does not restrict the app-
based driver from performing rideshare services or
delivery services through other network companies
except during engaged time.

(d) The network company does not restrict the app-
based driver from working in any other lawful
occupation or business.

7452, Contract and Termination Provisions. (a) A
network company and an app-based driver shall enter
into a written agreement prior to the driver receiving
access to the network company’s online-enabled
application or platform.

(b) A network company shall not terminate a contract
with an app-based driver unless based upon a ground
specified in the contract.

(c) Network companies shall provide an appeals
process for app-based drivers whose contracts are
terminated by the network company.

7452.5. Independence Unaffected. Nothing in
Article 3 (commencing with Section 7453) to Article
11 (commencing with Section 7467), inclusive, of
this chapter shall be interpreted to in any way alter
the relationship between a network company and an
app-based driver for whom the conditions set forth in
Section 7451 are satisfied.

Article 3. Compensation

7453. Earnings Guarantee. (a) A network company
shall ensure that for each earnings period, an app-
based driver is compensated at not less than the net
earnings floor as set forth in this section. The net
earnings floor establishes a guaranteed minimum level
of compensation for app-based drivers that cannot be
reduced. In no way does the net earnings floor prohibit
app-based drivers from earning a higher level of
compensation.

(b) For each earnings period, a network company shall
compare an app-based driver’s net earnings against
the net earnings floor for that app-based driver during
the earnings period. In the event that the app-based
driver’'s net earnings in the earnings period are less
than the net earnings floor for that earnings period,
the network company shall include an additional sum
accounting for the difference in the app-based driver’s
earnings no later than during the next earnings period.

(c) No network company or agent shall take, receive,
or retain any gratuity or a part thereof that is paid,
given to, or left for an app-based driver by a customer
or deduct any amount from the earnings due to an
app-based driver for a ride or delivery on account of a
gratuity paid in connection with the ride or delivery. A
network company that permits customers to pay
gratuities by credit card shall pay the app-based driver
the full amount of the gratuity that the customer
indicated on the credit card receipt, without any
deductions for any credit card payment processing
fees or costs that may be charged to the network
company by the credit card company.

(d) For purposes of this chapter,
definitions apply:

the following

(1) “Applicable minimum wage” means the state
mandated minimum wage for all industries or, if a
passenger or item is picked up within the boundaries
of a local government that has a higher minimum
wage that is generally applicable to all industries, the
local minimum wage of that local government. The
applicable minimum wage shall be determined at the
location where a passenger or item is picked up and
shall apply for all engaged time spent completing that
rideshare request or delivery request.

(2) “Earnings period” means a pay period, set by the
network company, not to exceed 14 consecutive
calendar days.

(3) “Net earnings” means all earnings received by an
app-based driver in an earnings period, provided that
the amount conforms to both of the following
Standards:

(A) The amount does not include gratuities, tolls,
cleaning fees, airport fees, or other customer pass-
throughs.

(B) The amount may include incentives or other
bonuses.
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(4) “Net earnings floor” means, for any earnings
period, a total amount that is comprised of:

(A) For all engaged time, the sum of 120 percent of
the applicable minimum wage for that engaged time.

(B) (i) The per-mile compensation for vehicle
expenses set forth in this subparagraph multiplied by
the total number of engaged miles.

(ii) After the effective date of this chapter and for the
2021 calendar year, the per-mile compensation for
vehicle expenses shall be thirty cents ($0.30) per
engaged mile. For calendar years after 2021, the
amount per engaged mile shall be adjusted pursuant
to clause (iii).

(iii) For calendar years following 2021, the per-mile
compensation for vehicle expenses described in
clause (ii) shall be adjusted annually to reflect any
increase in inflation as measured by the Consumer
Price Index for All Urban Consumers (CPI-U)
published by the United States Bureau of Labor
Statistics. The Treasurer’s Office shall calculate and
publish  the adjustments required by this
Subparagraph.

(e) Nothing in this section shall be interpreted to
require a network company to provide a particular
amount of compensation to an app-based driver for
any given rideshare or delivery request, as long as the
app-based driver’s net earnings for each earnings
period equals or exceeds that app-based driver’s net
earnings floor for that earnings period as set forth in
subdivision (b). For clarity, the net earnings floor in
this section may be calculated on an average basis
over the course of each earnings period.

Article 4. Benefits

7454. Healthcare Subsidy. (a) Consistent with the
average contributions required under the Affordable
Care Act (ACA), a network company shall provide a
quarterly health care subsidy to qualifying app-based
drivers as set forth in this section. An app-based driver
that averages the following amounts of engaged time
per week on a network company’s platform during a
calendar quarter shall receive the following subsidies
from that network company:

(1) For an average of 25 hours or more per week of
engaged time in the calendar quarter, a payment
greater than or equal to 100 percent of the average
ACA contribution for the applicable average monthly
Covered California premium for each month in the
quarter.

(2) For an average of at least 15 but less than 25
hours per week of engaged time in the calendar
quarter, a payment greater than or equal to 50 percent
of the average ACA contribution for the applicable
average monthly Covered California premium for each
month in the quarter.

| Text of Proposed Laws

(b) At the end of each earnings period, a network
company shall provide to each app-based driver the
following information:

(1) The number of hours of engaged time the app-
based driver accrued on the network company’s
online-enabled application or platform during that
earnings period.

(2) The number of hours of engaged time the app-
based driver has accrued on the network company’s
online-enabled application or platform during the
current calendar quarter up to that point.

(c) Covered California may adopt or amend regulations
as it deems appropriate to permit app-based drivers
receiving subsidies pursuant to this section to enroll
in health plans through Covered California.

(d) (1) As a condition of providing the health care
subsidy set forth in subdivision (a), a network
company may require an app-based driver to submit
proof of current enrollment in a qualifying health plan.
Proof of current enrollment may include, but is not
limited to, health insurance membership or
identification cards, evidence of coverage and
disclosure forms from the health plan, or claim forms
and other documents necessary to submit claims.

(2) An app-based driver shall have not less than 15
calendar days from the end of the calendar quarter to
provide proof of enrollment as set forth in paragraph
(1).

(3) A network company shall provide a health care
subsidy due for a calendar quarter under subdivision
(a) within 15 days of the end of the calendar quarter
or within 15 days of the app-based driver’s submission
of proof of enrollment as set forth in paragraph (1),
whichever is later.

(e) For purposes of this section, a calendar quarter
refers to the following four periods of time:

(1) January 1 through March 31.

(2) April 1 through June 30.

(3) July 1 through September 30.
(4) October 1 through December 31.

(f) Nothing in this section shall be interpreted to
prevent an app-based driver from receiving a health
care subsidy from more than one network company for
the same calendar quarter.

(g) On or before December 31, 2020, and on or
before each September 1 thereafter, Covered
California shall publish the average statewide monthly
premium for an individual for the following calendar
year for a Covered California bronze health insurance
plan.

(h) This section shall become inoperative in the event
the United States or the State of California
implements a universal health care system or
substantially similar system that expands coverage to
the recipients of subsidies under this section.
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7455. Loss and Liability Protection. No network
company shall operate in California for more than 90
days unless the network company carries, provides, or
otherwise makes available the following insurance
coverage:

(a) For the benefit of app-based drivers, occupational
accident insurance to cover medical expenses and lost
income resulting from injuries suffered while the app-
based driver is online with a network company’s
online-enabled application or platform. Policies shall
at a minimum provide the following:

(1) Coverage for medical expenses incurred, up to at
least one million dollars ($1,000,000).

(2) (A) Disability payments equal to 66 percent of
the app-based driver’s average weekly earnings from
all network companies as of the date of injury, with
minimum and maximum weekly payment rates to be
determined in accordance with subdivision (a) of
Section 4453 of the Labor Code for up to the first
104 weeks following the injury.

(B) “Average weekly earnings” means the app-based
driver's total earnings from all network companies
during the 28 days prior to the covered accident
divided by four.

(b) For the benefit of spouses, children, or other
dependents of app-based drivers, accidental death
insurance for injuries suffered by an app-based driver
while the app-based driver is online with the network
company’s online-enabled application or platform that
result in death. For purposes of this subdivision,
burial expenses and death benefits shall be
determined in accordance with Section 4701 and
Section 4702 of the Labor Code.

(c) For the purposes of this section, “online” means
the time when an app-based driver is utilizing a
network company’s online-enabled application or
platform and can receive requests for rideshare
services or delivery services from the network
company, or during engaged time.

(d) Occupational accident insurance or accidental
death insurance under subdivisions (a) and (b) shall
not be required to cover an accident that occurs while
online but outside of engaged time where the injured
app-based driver is in engaged time on one or more
other network company platforms or where the
app-based driver is engaged in personal activities. If
an accident is covered by occupational accident
insurance or accidental death insurance maintained
by more than one network company, the insurer of the
network company against whom a claim is filed is
entitled to contribution for the pro-rata share of
coverage attributable to one or more other network
companies up to the coverages and [limits in
subdivisions (a) and (b).

(e) Any benefits provided to an app-based driver
under subdivision (a) or (b) of this section shall be
considered amounts payable under a worker’s

compensation law or disability benefit for the purpose
of determining amounts payable under any insurance
provided under Article 2 (commencing with Section
11580) of Chapter 1 of Part 3 of Division 2 of the
Insurance Code.

(f) (1) For the benefit of the public, a DNC as defined
in Section 7463 shall maintain automobile liability
insurance of at least one million dollars ($1,000,000)
per occurrence to compensate third parties for injuries
or losses proximately caused by the operation of an
automobile by an app-based driver during engaged
time in instances where the automobile is not
otherwise covered by a policy that complies with
subdivision (b) of Section 11580.1 of the Insurance
Code.

(2) For the benefit of the public, a TNC as defined in
Section 7463 shall maintain liability insurance
policies as required by Article 7 (commencing with
Section 5430) of Chapter 8 of Division 2 of the Public
Utilities Code.

(3) For the benefit of the public, a TCP as defined in
Section 7463 shall maintain liability insurance
policies as required by Article 4 (commencing with
Section 56391) of Chapter 8 of Division 2 of the Public
Utilities Code.

Article 5. Antidiscrimination
and Public Safety

7456. Antidiscrimination. (a) It is an unlawful
practice, unless based upon a bona fide occupational
qualification or public or app-based driver safety need,
for a network company to refuse to contract with,
terminate the contract of, or deactivate from the
network company’s online-enabled application or
platform, any app-based driver or prospective app-
based driver based upon race, color, ancestry, national
origin, religion, creed, age, physical or mental
disability, sex, gender, sexual orientation, gender
identity or expression, medical condition, genetic
information, marital status, or military or veteran
status.

(b) Claims brought pursuant to this section shall be
brought solely under the procedures established by
the Unruh Civil Rights Act (Section 51 of the Civil
Code) and will be governed by its requirements and
remedies.

7457. Sexual Harassment Prevention. (a) A
network company shall develop a sexual harassment
policy intended to protect app-based drivers and
members of the public using rideshare services or
delivery services. The policy shall be available on the
network company’s internet website. The policy shall,
at a minimum, do all of the following:

(1) Identify behaviors that may constitute sexual
harassment, including the following: unwanted sexual
advances; leering, gestures, or displaying sexually
suggestive objects, pictures, cartoons, or posters;
derogatory comments, epithets, slurs, or jokes;
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graphic comments, sexually degrading words, or
suggestive or obscene messages or invitations; and
physical touching or assault, as well as impeding or
blocking movements.

(2) Indicate that the network company, and in many
instances the law, prohibits app-based drivers and
customers utilizing rideshare services or delivery
services from committing prohibited harassment.

(3) Establish a process for app-based drivers,
customers, and rideshare passengers to submit
complaints that ensures confidentiality to the extent
possible; an impartial and timely investigation; and
remedial actions and resolutions based on the
information collected during the investigation process.

(4) Provide an opportunity for app-based drivers and
customers utilizing rideshare services or delivery
services to submit complaints electronically so
complaints can be resolved quickly.

(5) Indicate that when the network company receives
allegations of misconduct, it will conduct a fair,
timely, and thorough investigation to reach reasonable
conclusions based on the information collected.

(6) Make clear that neither app-based drivers nor
customers utilizing rideshare services or delivery
services shall be retaliated against as a result of
making a good faith complaint or participating in an
investigation against another app-based driver,
customer, or rideshare passenger.

(b) Prior to providing rideshare services or delivery
services through a network company’s online-enabled
application or platform, an app-based driver shall do
both of the following:

(1) Review the network company’s sexual harassment
policy.

(2) Confirm to the network company, for which
electronic confirmation shall suffice, that the app-
based driver has reviewed the network company’s
sexual harassment policy.

(c) Claims brought pursuant to this section shall be
brought solely under the procedures established by
the Unruh Civil Rights Act (Section 51 of the Civil
Code) and will be governed by its requirements and
remedies.

7458. Criminal Background Checks. (a) A network
company shall conduct, or have a third party conduct,
an initial local and national criminal background
check for each app-based driver who uses the network
company’s online-enabled application or platform to
provide rideshare services or delivery services. The
background check shall be consistent with the
Standards contained in subdivision (a) of Section
5445.2 of the Public Utilities Code. Notwithstanding
any other provision of law to the contrary, after an
app-based driver’s consent is obtained by a network
company for an initial background check, no
additional consent shall be required for the continual
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monitoring of that app-based driver’s criminal history
if the network company elects to undertake such
continual monitoring.

(b) A network company shall complete the initial
criminal background check as required by subdivision
(a) prior to permitting an app-based driver to utilize
the network company’s online-enabled application or
platform. The network company shall provide physical
or electronic copies or summaries of the initial
criminal background check to the app-based driver.

(c) An app-based driver shall not be permitted to
utilize a network  company’s  online-enabled
application or platform if one of the following applies:

(1) The driver has ever been convicted of any crime
listed in subparagraph (B) of paragraph (2) of
subdivision (a) of Section 5445.2 of the Public
Utilities Code, any serious felony as defined by
subdivision (c) of Section 1192.7 of the Penal Code,
or any hate crime as defined by Section 422.55 of the
Penal Code.

(2) The driver has been convicted within the last
seven years of any crime listed in paragraph (3) of
subdivision (a) of Section 5445.2 of the Public
Utilities Code.

(d) (1) The ability of an app-based driver to utilize a
network company’s online-enabled application or
platform may be suspended if the network company
learns the driver has been arrested for any crime listed
in either of the following:

(A) Subparagraph (B) of paragraph (2), or paragraph
(3), of subdivision (a) of Section 5445.2 of the Public
Utilities Code.

(B) Subdivision (c) of this section.

(2) The suspension described in paragraph (1) may
be lifted upon the disposition of an arrest for any
crime listed in subparagraph (B) of paragraph (2), or
paragraph (3), of subdivision (a) of Section 5445.2 of
the Public Utilities Code that does not result in a
conviction. Such disposition includes a finding of
factual innocence from any relevant charge, an
acquittal at trial, an affidavit indicating the
prosecuting attorney with jurisdiction over the alleged
offense has declined to file a criminal complaint, or
an affidavit indicating all relevant time periods
described in Chapter 2 (commencing with Section
799) of Title 3 of Part 2 of the Penal Code have
expired.

(e) Nothing in this section shall be interpreted to
prevent a network company from imposing additional
standards relating to criminal history.

(f) Notwithstanding Section 1786.12 of the Civil
Code, an investigative consumer reporting agency may
furnish an investigative consumer report to a network
company about a person seeking to become an app-
based driver, regardless of whether the app-based
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driver is to be an employee or an independent
contractor of the network company.

7459. Safety Training. (a) A network company shall
require an app-based driver to complete the training
described in this section prior to allowing the app-
based driver to utilize the network company’s online-
enabled application or platform.

(b) A network company shall provide each app-based
driver safety training. The safety training required by
this section shall include the following subjects:

(1) Collision
techniques.

(2) Identification of collision-causing elements such
as excessive speed, DUI, and distracted driving.

avoidance and defensive driving

(3) Recognition and reporting of sexual assault and
misconduct.

(4) For app-based drivers delivering prepared food or
groceries, food safety information relevant to the
delivery of food, including temperature control.

(c) The training may, at the discretion of the network
company, be provided via online, video, or in-person
training.

(d) Notwithstanding subdivision (a), any app-based
driver that has entered into a contract with a network
company prior to January 1, 2021, to provide
rideshare services or delivery services shall have until
July 1, 2021, to complete the safety training required
by this section, and may continue to provide rideshare
services or delivery services through the network
company’s online-enabled application or platform
until that date. On and after July 1, 2021, app-based
drivers described in this subdivision must complete
the training required by this section in order to
continue providing rideshare services and delivery
services.

(e) Any safety product, feature, process, policy,
Standard, or other effort undertaken by a network
company, or the provision of equipment by a network
company, to further public safety is not an indicia of
an employment or agency relationship with an app-
based driver.

7460. Zero Tolerance Policies. (a) A network
company shall institute a “zero tolerance policy” that
mandates prompt suspension of an app-based driver’s
access to the network company’s online-enabled
application or platform in any instance in which the
network company receives a report through its online-
enabled application or platform, or by any other
company-approved method, from any person who
reasonably suspects the app-based driver is under the
influence of drugs or alcohol while providing rideshare
services or delivery services.

(b) Upon receiving a report described in subdivision
(a), a network company shall promptly suspend the
app-based driver from the company’s online-enabled
application or platform for further investigation.

(c) A network company may suspend access to the
network company’s online-enabled application or
platform for any app-based driver or customer found
to be reporting an alleged violation of a zero tolerance
policy as described in subdivision (a) where that driver
or customer knows the report to be unfounded or
based the report on an intent to inappropriately deny a
driver access to the online-enabled application or
platform.

7460.5. A network  company  shall  make
continuously and exclusively available to law
enforcement a mechanism to submit requests for
information to aid in investigations related to
emergency situations, exigent circumstances, and
critical incidents.

7461. App-based Driver Rest. An app-based driver
shall not be logged in and driving on a network
company’s online-enabled application or platform for
more than a cumulative total of 12 hours in any 24-
hour period, unless that driver has already logged off
for an uninterrupted period of 6 hours. If an app-
based driver has been logged on and driving for more
than a cumulative total of 12 hours in any 24-hour
period, without logging off for an uninterrupted period
of 6 hours, the driver shall be prohibited from logging
back into the network company’s online-enabled
application or platform for an uninterrupted period of
at least 6 hours.

7462. Impersonating an App-Based Driver. (a) Any
person who fraudulently impersonates an app-based
driver while providing or attempting to provide
rideshare or delivery services shall be guilty of a
misdemeanor, and is punishable by imprisonment in a
county jail for up to six months, or a fine of up to ten
thousand dollars ($10,000), or both. Nothing in this
subdivision precludes prosecution under any other
law.

(b) In addition to any other penalty provided by law,
any person who fraudulently impersonates an app-
based driver while providing or attempting to provide
rideshare services or delivery services in the
commission or attempted commission of an offense
described in Section 207, 209, 220, 261, 264.1,
286, 287, 288, or 289 of the Penal Code shall be
sentenced to an additional term of five years.

(c) In addition to any other penalty provided by law,
any person who fraudulently impersonates an app-
based driver while providing or attempting to provide
rideshare services or delivery services in the
commission of a felony or attempted felony and in so
doing personally inflicts great bodily injury to another
person other than an accomplice shall be sentenced
to an additional term of five years.

(d) In addition to any other penalty provided by law,
any person who fraudulently impersonates an app-
based driver while providing or attempting to provide
rideshare services or delivery services in the
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commission of a felony or attempted felony and in so
doing causes the death of another person other than
an accomplice shall be sentenced to an additional
term of 10 years.

Article 6. Definitions

7463. For purposes of this chapter, the following
definitions shall apply:

(a) “App-based driver” means an individual who is a
DNC courier, TNC driver, or TCP driver or permit
holder; and for whom the conditions set forth in
subdivisions (a) to (d), inclusive, of Section 7451 are
satisfied.

(b) “Average ACA contribution” means 82 percent of
the dollar amount of the average monthly Covered
California premium.

(c) “Average monthly Covered California premium”
equals the dollar amount published pursuant to
subdivision (g) of Section 7454.

(d) “Covered California” means the California Health
Benefit Exchange, codified in Title 22 (commencing
with Section 100500) of the Government Code.

(e) “Customer” means one or more natural persons or
business entities.

(f) “Delivery network company” (DNC) means a
business entity that maintains an online-enabled
application or platform used to facilitate delivery
services within the State of California on an on-
demand basis, and maintains a record of the amount
of engaged time and engaged miles accumulated by
DNC couriers. Deliveries are facilitated on an on-
demand basis if DNC couriers are provided with the
option to accept or decline each delivery request and
the DNC does not require the DNC courier to accept
any specific delivery request as a condition of
maintaining access to the DNC’s online-enabled
application or platform.

(g) “Delivery network company courier” (DNC courier)
means an individual who provides delivery services
through a DNC’s online-enabled application or
platform.

(h) “Delivery services” means the fulfillment of
delivery requests, meaning the pickup from any
location of any item or items and the delivery of the
items using a passenger vehicle, bicycle, scooter,
walking, public transportation, or other similar means
of transportation, to a location selected by the
customer located within 50 miles of the pickup
location. A delivery request may include more than
one, but not more than 12, distinct orders placed by
different customers. Delivery services may include the
selection, collection, or purchase of items by a DNC
courier provided that those tasks are done in
connection with a delivery that the DNC courier has
agreed to deliver. Delivery services do not include
deliveries that are subject to Section 26090, as that
section read on October 29, 2019.
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(i) “Engaged miles” means all miles driven during
engaged time in a passenger vehicle that is not owned,
leased, or rented by the network company.

(j) (1) “Engaged time” means, subject to the
conditions set forth in paragraph (2), the period of
time, as recorded in a network company’s online-
enabled application or platform, from when an app-
based driver accepts a rideshare request or delivery
request to when the app-based driver completes that
rideshare request or delivery request.

(2) (A) Engaged time shall not include the following:

(i) Any time spent performing a rideshare service or
delivery service after the request has been cancelled
by the customer.

(ii) Any time spent on a rideshare service or delivery
service where the app-based driver abandons
performance of the service prior to completion.

(B) Network companies may also exclude time if
doing so is reasonably necessary to remedy or prevent
fraudulent use of the network company’s online-
enabled application or platform.

(k) “Local government” means a city, county, city and
county, charter city, or charter county.

(1) “Network company” means a business entity that
isa DNC or a TNC.

(m) “Passenger vehicle” means a passenger vehicle
as defined in Section 465 of the Vehicle Code.

(n) “Qualifying health plan” means a health insurance
plan in which the app-based driver is the subscriber,
that is not sponsored by an employer, and that is not a
Medicare or Medicaid plan.

(o) “Rideshare service” means the transportation of
one or more persons.

(p) “Transportation network company” (TNC) has the
same meaning as the definition contained in
subdivision (c) of Section 5431 of the Public Utilities
Code.

(q) “Transportation network company driver” (TNC
driver) has the same meaning as the definition of
driver contained in subdivision (a) of Section 5431 of
the Public Utilities Code.

(r) “Charter-party carrier of passengers” (TCP) shall
have the same meaning as the definition contained in
Section 5360 of the Public Utilities Code, provided
the driver is providing rideshare services using a
passenger vehicle through a network company’s
online-enabled application or platform.

Article 7. Uniform Work Standards

7464. (a) The performance of a single rideshare
service or delivery service frequently requires an app-
based driver to ftravel across the jurisdictional
boundaries of multiple local governments. California
has over 500 cities and counties, which can lead to
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overlapping, inconsistent, and contradictory local
regulations for cross-jurisdictional services.

(b) In light of the cross-jurisdictional nature of the
rideshare services and delivery services, and in
addition to the other requirements and standards
established by this chapter, the state hereby occupies
the field in the following areas:

(1) App-based driver compensation and gratuity,
except as provided in Section 7453.

(2) App-based driver scheduling, leave, health care
subsidies, and any other work-related stipends,
subsidies, or benefits.

(3) App-based  driver
requirements.

licensing and insurance

(4) App-based driver rights with respect to a network
company’s termination of an app-based driver’s
contract.

(c) Notwithstanding subdivision (b), nothing in this
section shall limit a local government’s ability to adopt
local ordinances necessary to punish the commission
of misdemeanor and felony crimes or to enforce local
ordinances and regulations enacted prior to October
29, 2019.

Article 8.

7464.5 (a) A network company that is acting as a
third-party settlement organization shall prepare an
information return for each participating payee who is
an app-based driver with a California address that has
a gross amount of reportable payment transactions
equal to or greater than six hundred dollars ($600)
during a calendar year, irrespective of the number of
transactions between the third-party settlement
organization and the payee. A third-party settlement
organization must report these amounts to the
Franchise Tax Board and furnish a copy to the payee,
even if it does not have a federal reporting obligation.
The information return shall identify the following:

Income Reporting

(1) The name, address, and tax identification number
of the participating payee.

(2) The gross amount of the reportable payment
transactions with respect to the participating payee.

(b) Within 30 days following the date such an
information return would be due to the Internal
Revenue Service, a network company shall file a copy
of any information return required by subdivision (a)
with the Franchise Tax Board and shall provide a copy
to the participating payee.

(c) A network company may fulfill this requirement by
submitting a copy of Internal Revenue Service Form
1099-K or by submitting a form provided by the
Franchise Tax Board that includes the same
information as that on Cal-1099-K.

(d) For purposes of this section:

(1) “Participating payee” has the same meaning as
provided in Section 6050W(d)(1)(A)ii) of Title 26 of
the United States Code.

(2) “Reportable payment transaction” has the same
meaning as provided in Section 6050W(c)(1) of Title
26 of the United States Code.

(3) “Third-party settlement organization” has the
same meaning as provided in Section 6050W(b)(3) of
Title 26 of the United States Code.

(e) This section shall not apply in instances where the
gross amount of reportable payment transactions for a
participating payee in a calendar year is less than six
hundred dollars ($600) or where the participating
payee is not an app-based driver.

(f) This section shall apply to reportable payment
transactions occurring on or after January 1, 2021.

Article 9. Amendment

7465. (a) After the effective date of this chapter,
the Legislature may amend this chapter by a statute
passed in each house of the Legislature by rollcall
vote entered into the journal, seven-eighths of the
membership concurring, provided that the statute is
consistent with, and furthers the purpose of, this
chapter. No bill seeking to amend this chapter after
the effective date of this chapter may be passed or
ultimately become a statute unless the bill has been
printed and distributed to members, and published on
the internet, in its final form, for at least 12 business
days prior to its passage in either house of the
Legislature.

(b) No statute enacted after October 29, 2019, but
prior to the effective date of this chapter, that would
constitute an amendment of this chapter, shall be
operative after the effective date of this chapter unless
the statute was passed in accordance with the
requirements of subdivision (a).

(c) (1) The purposes of this chapter are described in
Article 1 (commencing with Section 7448).

(2) Any statute that amends Section 7451 does not
further the purposes of this chapter.

(3) Any statute that prohibits app-based drivers from
performing a particular rideshare service or delivery
service while allowing other individuals or entities to
perform the same rideshare service or delivery service,
or otherwise imposes unequal regulatory burdens upon
app-based drivers based on their classification status,
constitutes an amendment of this chapter and must
be enacted in compliance with the procedures
governing amendments consistent with the purposes
of this chapter as set forth in subdivisions (a) and (b).

(4) Any statute that authorizes any entity or
organization to represent the interests of app-based
drivers in connection with drivers’ contractual
relationships with network companies, or drivers’
compensation, benefits, or working conditions,
constitutes an amendment of this chapter and must
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be enacted in compliance with the procedures
governing amendments consistent with the purposes
of this chapter as set forth in subdivisions (a) and (b).

(d) Any statute that imposes additional misdemeanor
or felony penalties in order to provide greater
protection against criminal activity for app-based
drivers and individuals using rideshare services or
delivery services may be enacted by the Legislature by
rollcall vote entered into the journal, a majority of the
membership of each house concurring, without
complying with subdivisions (a) and (b).

Article 10. Regulations

7466. (a) Emergency regulations may be adopted
by Covered California in order to implement and
administer subdivisions (c) and (g) of Section 7454.

(b) Any emergency regulation adopted pursuant to
this section shall be adopted in accordance with
Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code,
and, for purposes of that chapter, including Section
11349.6 of the Government Code, the adoption of the
regulation is an emergency and shall be considered by
the Office of Administrative Law as necessary for the
immediate preservation of the public peace, health
and safety, and general welfare. Notwithstanding any
other provision of law, the emergency regulations
adopted by Covered California may remain in effect
for two years from the date of adoption.

Article 11.

7467. (a) Subject to subdivision (b), the provisions
of this chapter are severable. If any portion, section,
subdivision, paragraph, clause, sentence, phrase,
word, or application of this chapter is for any reason
held to be invalid by a decision of any court of
competent jurisdiction, that decision shall not affect
the validity of the remaining portions of this chapter.
The people of the State of California hereby declare
that they would have adopted this chapter and each
and every portion, section, subdivision, paragraph,
clause, sentence, phrase, word, and application not
declared invalid or unconstitutional without regard to
whether any other portion of this chapter or
application thereof would be subsequently declared
invalid.

Severability

(b) Notwithstanding subdivision (a), if any portion,
section, subdivision, paragraph, clause, sentence,
phrase, word, or application of Section 7451 of Article
2 (commencing with Section 7451), as added by the
voters, is for any reason held to be invalid by a
decision of any court of competent jurisdiction, that
decision shall apply to the entirety of the remaining
provisions of this chapter, and no provision of this
chapter shall be deemed valid or given force of law.

SEC. 2. Section 17037 of the Revenue and Taxation
Code is amended to read:
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17037. Provisions in other codes or general law
statutes which are related to this part include all of
the following:

(a) Chapter 20.6 (commencing with Section 9891) of
Division 3 of the Business and Professions Code,
relating to tax preparers.

(b) Part 10.2 (commencing with Section 18401),
relating to the administration of franchise and income
tax laws.

(c) Part 10.5 (commencing with Section 20501),
relating to the Property Tax Assistance and
Postponement Law.

(d) Part 10.7 (commencing with Section 21001),
relating to the Taxpayers’ Bill of Rights.

(e) Part 11 (commencing with Section 23001),
relating to the Corporation Tax Law.

(f) Sections 15700 to 15702.1, inclusive, of the
Government Code, relating to the Franchise Tax Board.

(g) Article 8 (commencing with Section 7464.5) of
Chapter 10.5 of Division 3 of the Business and
Professions Code.

SEC. 3. Conflicting Measures.

(a) In the event that this initiative measure and
another ballot measure or measures dealing, either
directly or indirectly, with the worker classification,
compensation, or benefits of app-based drivers shall
appear on the same statewide election ballot, the
other ballot measure or measures shall be deemed to
be in conflict with this measure. In the event that this
initiative measure receives a greater number of
affirmative votes, the provisions of this measure shall
prevail in their entirety, and the provisions of the other
ballot measure or measures shall be null and void.

(b) If this initiative measure is approved by the voters
but superseded in whole or in part by any other
conflicting ballot measure approved by the voters at
the same election, and such conflicting measure is
later held invalid, this measure shall be self-executing
and given full force and effect.

SEC. 4. Legal Defense.

The purpose of this section is to ensure that the
people’s precious right of initiative cannot be
improperly annulled by state politicians who refuse to
defend the will of the voters. Therefore, if this act is
approved by the voters of the State of California and
thereafter subjected to a legal challenge which
attempts to limit the scope or application of this act
in any way, or alleges this act violates any local, state,
or federal law in whole or in part, and both the
Governor and Attorney General refuse to defend this
act, then the following actions shall be taken:

(a) Notwithstanding anything to the contrary
contained in Chapter 6 (commencing with Section
12500) of Part 2 of Division 3 of Title 2 of the
Government Code or any other law, the Attorney
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General shall appoint independent counsel to
faithfully and vigorously defend this act on behalf of
the State of California.

(b) Before appointing or thereafter substituting
independent counsel, the Attorney General shall
exercise due diligence in determining the

qualifications of independent counsel and shall obtain
written affirmation from independent counsel that
independent counsel will faithfully and vigorously
defend this act. The written affirmation shall be made
publicly available upon request.

(c) In order to support the defense of this act in
instances where the Governor and Attorney General
fail to do so despite the will of the voters, a continuous
appropriation is hereby made from the General Fund
to the Controller, without regard to fiscal years, in an
amount necessary to cover the costs of retaining
independent counsel to faithfully and vigorously
defend this act on behalf of the State of California.

SEC. 5.

This act shall be liberally construed in order to
effectuate its purposes.

PROPOSITION 23

This initiative measure is submitted to the people in
accordance with the provisions of Section 8 of Article
[l of the California Constitution.

This initiative measure adds sections to the Health
and Safety Code; therefore, new provisions proposed
to be added are printed in italic type to indicate that
they are new.

PROPOSED LAW
SECTION 1.

This act shall be known as the “Protect the Lives of
Dialysis Patients Act.”

SEC. 2. Findings and Purposes.

This act, adopted by the people of the State of
California, makes the following findings and has the
following purposes:

(a) The people make the following findings:

(1) Kidney dialysis is a life-saving process in which
blood is removed from a person’s body, cleaned of
toxins, and then returned to the patient. It must be
done at least three times a week for several hours a
session, and the patient must continue treatment for
the rest of their life or until they can obtain a kidney
transplant.

(2) In California, at least 70,000 people undergo
dialysis treatment.

Liberal Construction.

Name.

(3) Just two multinational, for-profit corporations
operate or manage nearly three-quarters of dialysis
clinics in California and treat more than 75 percent of
dialysis patients in the state. These two multinational

corporations annually earn billions of dollars from
their dialysis operations, including more than $350
million a year in California alone.

(4) The dialysis procedure and side effects from the
treatments present several dangers to patients, and
many dialysis clinics in California have been cited for
failure to maintain proper standards of care. Failure to
maintain proper standards can lead to patient harm,
hospitalizations, and even death.

(5) Dialysis clinics are currently not required to
maintain a doctor on site to oversee quality, ensure
the patient plan of care is appropriately followed, and
monitor safety protocols. Patients should have access
to a physician on site whenever dialysis treatment is
being provided.

(6) Dialysis treatments involve direct access to the
bloodstream, which puts patients at heightened risk of
getting dangerous infections. Proper reporting and
transparency of infection rates encourages clinics to
improve quality and helps patients make the best
choice for their care.

(7) When health care facilities like hospitals and
nursing homes close, California regulators are able to
take steps to protect patients from harm. Likewise,
strong protections should be provided to vulnerable
patients when dialysis clinics close.

(8) Dialysis corporations have lobbied against efforts
to enact protections for kidney dialysis patients in
California, spending over $100 million in 2018 and
2019 to influence California voters and the
Legislature.

(b) Purposes:

(1) It is the purpose of this act to ensure that
outpatient kidney dialysis clinics provide quality and
affordable patient care to people suffering from end-
stage renal disease.

(2) This act is intended to be budget neutral for the
state to implement and administer.

SEC. 3. Section 1226.7 is added to the Health and
Safety Code, to read:

1226.7. (a) Chronic dialysis clinics shall provide
the same quality of care to their patients without
discrimination on the basis of who is responsible for
paying for a patient’s treatment. Further, chronic
dialysis clinics shall not refuse to offer or to provide
care on the basis of who is responsible for paying for a
patient’s treatment. Such prohibited discrimination
includes, but is not limited to, discrimination on the
basis that a payer is an individual patient, private
entity, insurer, Medi-Cal, Medicaid, or Medicare. This
section shall also apply to a chronic dialysis clinic’s
governing entity, which shall ensure that no
discrimination prohibited by this section occurs at or
among clinics owned or operated by the governing
entity.

(b) Definitions:
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Assembly Bill No. 5

CHAPTER 296

An act to amend Section 3351 of, and to add Section 2750.3 to, the Labor
Code, and to amend Sections 606.5 and 621 of the Unemployment Insurance
Code, relating to employment, and making an appropriation therefor.

[Approved by Governor September 18, 2019. Filed with
Secretary of State September 18, 2019.]

LEGISLATIVE COUNSEL’S DIGEST

AB 5, Gonzalez. Worker status. employees and independent contractors.

Existing law, as established in the case of Dynamex Operations West,
Inc. v. Superior Court of Los Angeles (2018) 4 Cal.5th 903 (Dynamex),
creates a presumption that aworker who performs servicesfor ahirer isan
employee for purposes of claimsfor wages and benefits arising under wage
ordersissued by the Industrial Welfare Commission. Existing law requires
a3-part test, commonly known asthe “ABC” test, to establish that aworker
is an independent contractor for those purposes.

Existing law, for purposes of unemployment insurance provisions, requires
employers to make contributions with respect to unemployment insurance
and disability insurance from the wages paid to their employees. Existing
law defines “employee” for those purposes to include, among other
individuals, any individua who, under the usual common law rules
applicablein determining the employer-empl oyee rel ationship, hasthe status
of an employee.

This bill would state the intent of the Legislature to codify the decision
in the Dynamex case and clarify its application. The bill would provide that
for purposes of the provisions of the Labor Code, the Unemployment
Insurance Code, and the wage orders of the Industrial Welfare Commission,
a person providing labor or services for remuneration shall be considered
an employee rather than an independent contractor unless the hiring entity
demonstrates that the person is free from the control and direction of the
hiring entity in connection with the performance of the work, the person
performswork that isoutside the usual course of the hiring entity’s business,
and the person is customarily engaged in an independently established trade,
occupation, or business. The bill, notwithstanding this provision, would
provide that any statutory exception from employment status or any
extension of employer status or liability remainsin effect, and that if acourt
rules that the 3-part test cannot be applied, then the determination of
employee or independent contractor status shall be governed by the test
adoptedin S. G. Borello & Sons, Inc. v. Department of Industrial Relations
(1989) 48 Cal.3d 341 (Borello). The bill would exempt specified occupations
from the application of Dynamex, and would instead provide that these
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occupations are governed by Borello. These exempt occupations would
include, among others, licensed insurance agents, certain licensed health
care professionals, registered securities broker-dealers or investment advisers,
direct sales salespersons, rea estate licensees, commercia fishermen,
workers providing licensed barber or cosmetology services, and others
performing work under a contract for professional services, with another
business entity, or pursuant to a subcontract in the construction industry.

The bill would also require the Employment Development Department,
on or before March 1, 2021, and each March 1 thereafter, to issue an annual
report to the Legislature on the use of unemployment insurance in the
commercial fishing industry. The bill would make the exemption for
commercial fishermen applicable only until January 1, 2023, and the
exemption for licensed manicurists applicable only until January 1, 2022.
The bill would authorize an action for injunctive relief to prevent employee
misclassification to be brought by the Attorney General and specified local
prosecuting agencies.

This bill would aso redefine the definition of “employee” described
above, for purposes of unemployment insurance provisions, to include an
individual providing labor or services for remuneration who has the status
of an employee rather than an independent contractor, unless the hiring
entity demonstrates that the individual meets all of specified conditions,
including that the individual performswork that is outside the usual course
of the hiring entity’s business. Because thisbill would increase the categories
of individuals eligible to receive benefits from, and thus would result in
additional moneys being deposited into, the Unemployment Fund, a
continuously appropriated fund, the bill would make an appropriation. The
bill would state that addition of the provision to the Labor Code does not
congtitute a change in, but is declaratory of, existing law with regard to
violations of the Labor Code relating to wage orders of the Industrial Welfare
Commission. Thebill would al so state that specified Labor Code provisions
of the bill apply retroactively to existing claims and actionsto the maximum
extent permitted by law while other provisions apply to work performed on
or after January 1, 2020. The bill would additionally provide that the bill’s
provisions do not permit an employer to reclassify an individual who was
an employee on January 1, 2019, to an independent contractor due to the
bill’s enactment.

Existing provisions of the Labor Code make it a crime for an employer
to violate specified provisions of law with regard to an employee. The
Unemployment Insurance Code also makes it a crime to violate specified
provisions of law with regard to benefits and payments.

By expanding the definition of an employee for purposes of these
provisions, the bill would expand the definition of acrime, thereby imposing
a state-mandated local program.

The California Constitution requiresthe state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.
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This bill would provide that no reimbursement is required by this act for
a specified reason.
Appropriation: yes.

The people of the Sate of California do enact as follows:

SECTION 1. The Legidlature finds and declares al of the following:

(@ OnApril 30, 2018, the California Supreme Court issued a unanimous
decisionin Dynamex OperationsWest, Inc. v. Superior Court of LosAngeles
(2018) 4 Cal.5th 903 (Dynamex).

(b) Initsdecision, the Court cited the harm to misclassified workerswho
lose significant workplace protections, the unfairness to employers who
must compete with companies that misclassify, and the loss to the state of
needed revenue from companies that use misclassification to avoid
obligations such as payment of payroll taxes, payment of premiums for
workers compensation, Social Security, unemployment, and disability
insurance.

(c) Themisclassification of workersasindependent contractors hasbeen
asignificant factor in the erosion of the middle class and therisein income
inequality.

(d) It is the intent of the Legislature in enacting this act to include
provisions that would codify the decision of the California Supreme Court
in Dynamex and would clarify the decision’s application in state | aw.

(e) Itisalso theintent of the Legislature in enacting this act to ensure
workerswho are currently exploited by being misclassified as independent
contractors instead of recognized as employees have the basic rights and
protectionsthey deserve under the law, including aminimum wage, workers
compensation if they areinjured on the job, unemployment insurance, paid
sick leave, and paid family leave. By codifying the California Supreme
Court’s landmark, unanimous Dynamex decision, this act restores these
important protections to potentially several million workers who have been
denied these basic workplace rights that all employees are entitled to under
the law.

(f) The Dynamex decision interpreted one of the three alternative
definitions of “employ,” the “suffer or permit” definition, from the wage
orders of the Industrial Welfare Commission (IWC). Nothing in thisact is
intended to affect the application of alternative definitions from the IWC
wage orders of theterm “employ,” which were not addressed by the holding
of Dynamex.

(g9) Nothinginthisactisintended to diminish theflexibility of employees
to work part-time or intermittent schedules or to work for multiple
employers.

SEC. 2. Section 2750.3 is added to the Labor Code, to read:

2750.3. (a) (1) For purposes of the provisions of this code and the
Unemployment Insurance Code, and for the wage orders of the Industrial
Welfare Commission, aperson providing labor or servicesfor remuneration
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shall be considered an employee rather than an independent contractor unless
the hiring entity demonstrates that all of the following conditions are
satisfied:

(A) The personisfreefrom the control and direction of the hiring entity
in connection with the performance of the work, both under the contract for
the performance of the work and in fact.

(B) The person performs work that is outside the usual course of the
hiring entity’s business.

(C) The person is customarily engaged in an independently established
trade, occupation, or business of the same nature as that involved in the
work performed.

(2) Notwithstanding paragraph (1), any exceptions to the terms
“employee,” “employer,” “employ,” or “independent contractor,” and any
extensions of employer status or liability, that are expressly made by a
provision of this code, the Unemployment Insurance Code, or in an
applicable order of the Industrial Welfare Commission, including, but not
limited to, the definition of “employee” in subdivision 2(E) of Wage Order
No. 2, shall remain in effect for the purposes set forth therein.

(3) If acourt of law rulesthat the three-part test in paragraph (1) cannot
be applied to a particular context based on grounds other than an express
exception to employment status as provided under paragraph (2), then the
determination of employee or independent contractor statusin that context
shall instead be governed by the California Supreme Court’s decision in S.
G. Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48
Cal.3d 341 (Borello).

(b) Subdivision (@) and the holding in Dynamex Operations West, Inc.
v. Superior Court of Los Angeles (2018) 4 Cal.5th 903 (Dynamex), do not
apply to the following occupations as defined in the paragraphs bel ow, and
instead, the determination of employee or independent contractor status for
individuals in those occupations shall be governed by Borello.

(1) A person or organization who is licensed by the Department of
Insurance pursuant to Chapter 5 (commencing with Section 1621), Chapter
6 (commencing with Section 1760), or Chapter 8 (commencing with Section
1831) of Part 2 of Division 1 of the Insurance Code.

(2) A physician and surgeon, dentist, podiatrist, psychologist, or
veterinarian licensed by the State of California pursuant to Division 2
(commencing with Section 500) of the Business and Professions Code,
performing professional or medical services provided to or by ahealth care
entity, including an entity organized as a sole proprietorship, partnership,
or professional corporation asdefined in Section 13401 of the Corporations
Code. Nothing in this subdivision shall apply to the employment settings
currently or potentially governed by collective bargaining agreements for
the licensees identified in this paragraph.

(3) Anindividua who holdsan activelicense from the State of California
and is practicing one of the following recognized professions. lawyer,
architect, engineer, private investigator, or accountant.
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(4) A securities broker-dealer or investment adviser or their agents and
representatives that are registered with the Securities and Exchange
Commission or the Financia Industry Regulatory Authority or licensed by
the State of California under Chapter 2 (commencing with Section 25210)
or Chapter 3 (commencing with Section 25230) of Division 1 of Part 3 of
Title 4 of the Corporations Code.

(5) A direct sales sdlesperson as described in Section 650 of the
Unemployment Insurance Code, so long as the conditions for exclusion
from employment under that section are met.

(6) A commercial fisherman working on an American vessel as defined
in subparagraph (A) below.

(A) For the purposes of this paragraph:

(i) “American vessel” hasthe same meaning as defined in Section 125.5
of the Unemployment Insurance Code.

(if) “Commercial fisherman” meansaperson who hasavalid, unrevoked
commercial fishing license issued pursuant to Article 3 (commencing with
Section 7850) of Chapter 1 of Part 3 of Division 6 of the Fish and Game
Code.

(iii) “Working on an American vessel” means the taking or the attempt
to take fish, shellfish, or other fishery resources of the state by any means,
and includes each individual aboard an American vessel operated for fishing
purposes who participates directly or indirectly in the taking of these raw
fishery products, including maintaining the vessel or equipment used aboard
the vessel. However, “working on an American vessel” does not apply to
anyone aboard a licensed commercial fishing vessel as a visitor or guest
who does not directly or indirectly participate in the taking.

(B) For the purposes of this paragraph, acommercial fisherman working
on an American vessel is eligible for unemployment insurance benefits if
they meet the definition of “employment” in Section 609 of the
Unemployment Insurance Code and are otherwise eligible for those benefits
pursuant to the provisions of the Unemployment Insurance Code.

(C) On or before March 1, 2021, and each March 1 thereafter, the
Employment Devel opment Department shall issue an annual report to the
L egidature on the use of unemployment insurancein the commercial fishing
industry. Thisreport shall include, but not be limited to, reporting the number
of commercia fishermen who apply for unemployment insurance benefits,
the number of commercial fishermen who have their claims disputed, the
number of commercial fishermen who have their claims denied, and the
number of commercia fishermen who receive unemployment insurance
benefits. The report required by this subparagraph shall be submitted in
compliance with Section 9795 of the Government Code.

(D) This paragraph shall become inoperative on January 1, 2023, unless
extended by the Legislature.

(c) (1) Subdivision (a) and the holding in Dynamex do not apply to a
contract for “professional services’ as defined below, and instead the
determination of whether the individual is an employee or independent
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contractor shall be governed by Borello if the hiring entity demonstrates
that al of the following factors are satisfied:

(A) Theindividual maintainsabusiness|ocation, which may includethe
individua’s residence, that is separate from the hiring entity. Nothing in
this subdivision prohibits an individual from choosing to perform services
at the location of the hiring entity.

(B) If work is performed more than six months after the effective date
of this section, the individual has a business license, in addition to any
required professional licenses or permits for the individual to practice in
their profession.

(C) Theindividua has the ability to set or negotiate their own rates for
the services performed.

(D) Ouitside of project completion dates and reasonable business hours,
the individual has the ahility to set the individual’s own hours.

(E) The individual is customarily engaged in the same type of work
performed under contract with another hiring entity or holds themselves out
to other potential customers as available to perform the same type of work.

(F) The individua customarily and regularly exercises discretion and
independent judgment in the performance of the services.

(2) For purposes of this subdivision:

(A) An “individual” includes an individual providing services through
asole proprietorship or other business entity.

(B) “Professional services’ means servicesthat meet any of thefollowing:

(i) Marketing, provided that the contracted work isoriginal and creative
in character and the result of which depends primarily on the invention,
imagination, or talent of the employee or work that is an essential part of
or necessarily incident to any of the contracted work.

(ii) Administrator of human resources, provided that the contracted work
ispredominantly intellectual and varied in character and is of such character
that the output produced or the result accomplished cannot be standardized
in relation to a given period of time.

(iii) Travel agent services provided by either of thefollowing: (1) aperson
regulated by the Attorney General under Article 2.6 (commencing with
Section 17550) of Chapter 1 of Part 3 of Division 7 of the Business and
Professions Code, or (1) an individual who is a seller of travel within the
meaning of subdivision (a) of Section 17550.1 of the Business and
Professions Code and who is exempt from the registration under subdivision
(g) of Section 17550.20 of the Business and Professions Code.

(iv) Graphic design.

(v) Grant writer.

(vi) Fineartist.

(vii) Servicesprovided by an enrolled agent whoislicensed by the United
States Department of the Treasury to practice before the Internal Revenue
Service pursuant to Part 10 of Subtitle A of Title 31 of the Code of Federa
Regulations.

(viii) Payment processing agent through an independent sales
organization.
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(ix) Servicesprovided by astill photographer or photojournalist who do
not license content submissionsto the putative employer morethan 35 times
per year. Thisclauseisnot applicableto an individual who workson motion
pictures, which includes, but is not limited to, projects produced for
theatrical, television, internet streaming for any device, commercial
productions, broadcast news, music videos, and live shows, whether
distributed live or recorded for later broadcast, regardless of the distribution
platform. For purposes of this clause a“submission” is one or more items
or forms of content produced by astill photographer or photojournalist that:
(I pertains to a specific event or specific subject; (1) is provided for in a
contract that defines the scope of the work; and (111) is accepted by and
licensed to the publication or stock photography company and published or
posted. Nothing in this section shall prevent a photographer or artist from
displaying their work product for sale.

(x) Services provided by a freelance writer, editor, or newspaper
cartoonist who does not provide content submissionsto the putative employer
more than 35 times per year. Items of content produced on arecurring basis
related to a general topic shall be considered separate submissions for
purposes of calculating the 35 times per year. For purposes of this clause,
a “submission” is one or more items or forms of content by a freelance
journalist that: (1) pertains to a specific event or topic; (I1) is provided for
in a contract that defines the scope of the work; (111) is accepted by the
publication or company and published or posted for sale.

(xi) Services provided by a licensed esthetician, licensed electrologist,
licensed manicurist, licensed barber, or licensed cosmetologist provided
that the individual:

(I) Setstheir ownrates, processestheir own payments, and ispaid directly
by clients.

(I) Sets their own hours of work and has sole discretion to decide the
number of clients and which clients for whom they will provide services.

(1) Has their own book of business and schedules their own
appointments.

(IV) Maintains their own business license for the services offered to
clients.

(V) If theindividua is performing services at the location of the hiring
entity, then theindividual issuesaForm 1099 to the salon or business owner
from which they rent their business space.

(V1) Thissubdivision shall become inoperative, with respect to licensed
manicurists, on January 1, 2022.

(d) Subdivision (a) and the holding in Dynamex do not apply to the
following, which are subject to the Business and Professions Code:

(1) A rea estate licensee licensed by the State of California pursuant to
Division 4 (commencing with Section 10000) of the Business and
Professions Code, for whom the determination of employee or independent
contractor status shall be governed by subdivision (b) of Section 10032 of
the Business and Professions Code. If that section is not applicable, then
this determination shall be governed as follows: (A) for purposes of
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unemployment insurance by Section 650 of the Unemployment Insurance
Code; (B) for purposes of workers compensation by Section 3200 et seq.;
and (C) for al other purposesin the Labor Code by Borello. The statutorily
imposed duties of aresponsible broker under Section 10015.1 of the Business
and Professions Code are not factors to be considered under the Borello
test.

(2) A repossession agency licensed pursuant to Section 7500.2 of the
Business and Professions Code, for whom the determination of employee
or independent contractor status shall be governed by Section 7500.2 of the
Business and Professions Code, if the repossession agency is free from the
control and direction of the hiring person or entity in connection with the
performance of the work, both under the contract for the performance of
the work and in fact.

(e) Subdivision (a) and the holding in Dynamex do not apply to a bona
fide business-to-business contracting relationship, as defined below, under
the following conditions:

(1) If a business entity formed as a sole proprietorship, partnership,
limited liability company, limited liability partnership, or corporation
(“business service provider”) contracts to provide services to another such
business (“contracting business’), the determination of employee or
independent contractor status of the business services provider shall be
governed by Borello, if the contracting business demonstratesthat all of the
following criteria are satisfied:

(A) The business service provider isfree from the control and direction
of the contracting business entity in connection with the performance of the
work, both under the contract for the performance of the work and in fact.

(B) The business service provider is providing services directly to the
contracting business rather than to customers of the contracting business.

(C) The contract with the business service provider isin writing.

(D) If thework is performed in a jurisdiction that requires the business
service provider to have a business license or business tax registration, the
business service provider has the required business license or business tax
registration.

(E) The business service provider maintains a business location that is
separate from the business or work location of the contracting business.

(F) The business service provider is customarily engaged in an
independently established business of the same nature as that involved in
the work performed.

(G) Thebusinessservice provider actually contractswith other businesses
to provide the same or similar services and maintains a clientele without
restrictions from the hiring entity.

(H) The business service provider advertises and holds itself out to the
public as available to provide the same or similar services.

(I) The business service provider provides its own tools, vehicles, and
equipment to perform the services.

(J) The business service provider can negotiate its own rates.

91



—9— Ch. 296

(K) Consistent with the nature of the work, the business service provider
can set its own hours and location of work.

(L) The business service provider is not performing the type of work for
which a license from the Contractor’s State License Board is required,
pursuant to Chapter 9 (commencing with Section 7000) of Division 3 of
the Business and Professions Code.

(2) Thissubdivision does not apply to an individual worker, as opposed
to a business entity, who performs labor or services for a contracting
business.

(3) The determination of whether an individual working for a business
service provider is an employee or independent contractor of the business
service provider is governed by paragraph (1) of subdivision (a).

(4) Thissubdivision doesnot ater or supersede any existing rights under
Section 2810.3.

(f) Subdivision (a) and the holding in Dynamex do not apply to the
relationship between a contractor and an individual performing work
pursuant to a subcontract in the construction industry, and instead the
determination of whether the individual is an employee of the contractor
shall be governed by Section 2750.5 and by Borello, if the contractor
demonstrates that all the following criteria are satisfied:

(1) The subcontract isin writing.

(2) Thesubcontractor islicensed by the Contractors State License Board
and the work is within the scope of that license.

(3) If the subcontractor is domiciled in a jurisdiction that requires the
subcontractor to have a business license or business tax registration, the
subcontractor has the required business license or business tax registration.

(4) Thesubcontractor maintains abusinesslocation that is separate from
the business or work location of the contractor.

(5) The subcontractor has the authority to hire and to fire other persons
to provide or to assist in providing the services.

(6) The subcontractor assumes financia responsibility for errors or
omissionsin labor or services as evidenced by insurance, legally authorized
indemnity obligations, performance bonds, or warranties relating to the
labor or services being provided.

(7) The subcontractor is customarily engaged in an independently
established business of the same nature as that involved in the work
performed.

(8) (A) Paragraph (2) shall not apply to a subcontractor providing
construction trucking servicesfor which acontractor’slicenseisnot required
by Chapter 9 (commencing with Section 7000) of Division 3 of the Business
and Professions Code, provided that all of thefollowing criteriaare satisfied:

(i) Thesubcontractor isabusinessentity formed asasole proprietorship,
partnership, limited liability company, limited liability partnership, or
corporation.

(it) For work performed after January 1, 2020, the subcontractor is
registered with the Department of Industrial Relations as a public works
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contractor pursuant to Section 1725.5, regardless of whether the subcontract
involves public work.

(iii) The subcontractor utilizes its own employees to perform the
construction trucking services, unless the subcontractor is a sole proprietor
who operates their own truck to perform the entire subcontract and holds a
valid motor carrier permit issued by the Department of Motor Vehicles.

(iv) Thesubcontractor negotiates and contractswith, and is compensated
directly by, the licensed contractor.

(B) For work performed after January 1, 2020, any business entity that
provides construction trucking services to a licensed contractor utilizing
more than one truck shall be deemed the employer for al drivers of those
trucks.

(C) For purposes of this paragraph, “construction trucking services’
mean hauling and trucking services provided in the construction industry
pursuant to a contract with a licensed contractor utilizing vehicles that
require a commercial driver's license to operate or have a gross vehicle
weight rating of 26,001 or more pounds.

(D) This paragraph shall only apply to work performed before January
1, 2022.

(E) Nothing in this paragraph prohibits an individual who owns their
truck from working as an employee of a trucking company and utilizing
that truck in the scope of that employment. An individua employee
providing their own truck for use by an employer trucking company shall
be reimbursed by the trucking company for the reasonabl e expenseincurred
for the use of the employee owned truck.

(g) Subdivision (a) and the holding in Dynamex do not apply to the
relationship between a referral agency and a service provider, as defined
below, under the following conditions:

(1) If abusiness entity formed as a sole proprietor, partnership, limited
liability company, limited liability partnership, or corporation (“service
provider”) provides services to clients through a referral agency, the
determination whether the service provider is an employee of the referra
agency shall be governed by Borello, if the referral agency demonstrates
that all of the following criteria are satisfied:

(A) The service provider is free from the control and direction of the
referral agency in connection with the performance of the work for the
client, both as a matter of contract and in fact.

(B) If thework for the client is performed in ajurisdiction that requires
the service provider to have a business license or business tax registration,
the service provider has the required business license or business tax
registration.

(C) If thework for the client requiresthe service provider to hold a state
contractor’slicense pursuant to Chapter 9 (commencing with Section 7000)
of Division 3 of the Business and Professions Code, the service provider
has the required contractor’s license.

(D) The service provider delivers services to the client under service
provider's name, rather than under the name of the referral agency.
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(E) The service provider providesits own tools and suppliesto perform
the services.

(F) The service provider is customarily engaged in an independently
established business of the same nature as that involved in the work
performed for the client.

(G) The service provider maintains a clientele without any restrictions
from the referral agency and the service provider is free to seek work
elsewhere, including through a competing agency.

(H) Theserviceprovider setsitsown hoursand termsof work andisfree
to accept or reject clients and contracts.

(I) Theserviceprovider setsitsown ratesfor services performed, without
deduction by the referral agency.

(J) Theserviceprovider isnot penalized in any form for rejecting clients
or contracts. This subparagraph does not apply if the service provider accepts
aclient or contract and then failsto fulfill any of its contractual obligations.

(2) For purposes of this subdivision, the following definitions apply:

(A) “Animal services’ means services related to daytime and nighttime
pet care including pet boarding under Section 122380 of the Health and
Safety Code.

(B) “Client” meansaperson or businessthat engages a service contractor
through areferral agency.

(C) “Referral agency” is a business that connects clients with service
providersthat provide graphic design, photography, tutoring, event planning,
minor home repair, moving, home cleaning, errands, furniture assembly,
animal services, dog walking, dog grooming, web design, picture hanging,
pool cleaning, or yard cleanup.

(D) “Referral agency contract” isthe agency’s contract with clients and
service contractors governing the use of itsintermediary services described
in subparagraph (C).

(E) “Service provider” means a person or business who agrees to the
referral agency’s contract and uses the referral agency to connect with
clients.

(F) “Tutor” means a person who develops and teaches their own
curriculum. A “tutor” does not include a person who teaches a curriculum
created by a public school or who contracts with a public school through a
referral company for purposes of teaching students of a public school.

(3) Thissubdivision does not apply to an individual worker, as opposed
to a business entity, who performs services for a client through a referra
agency. The determination whether such an individual is an employee of a
referral agency is governed by subdivision (a).

(h) Subdivision (a) and the holding in Dynamex do not apply to the
relationship between a motor club holding a certificate of authority issued
pursuant to Chapter 2 (commencing with Section 12160) of Part 5 of
Division 2 of the Insurance Code and an individual performing services
pursuant to a contract between the motor club and athird party to provide
motor club services utilizing the employees and vehicles of the third party
and, instead, the determination whether such an individual is an employee
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of the motor club shall be governed by Borello, if the motor club
demonstrates that the third party is a separate and independent business
from the motor club.

(i) (1) Theaddition of subdivision (a) to this section of the Labor Code
by this act does not constitute a change in, but is declaratory of, existing
law with regard to wage orders of the Industrial Welfare Commission and
violations of the Labor Code relating to wage orders.

(2) Insofar as the application of subdivisions (b), (c), (d), (e), (), (9),
and (h) of this section would relieve an employer from liability, those
subdivisions shall apply retroactively to existing claims and actions to the
maximum extent permitted by law.

(3) Except as provided in paragraphs (1) and (2) of this subdivision, the
provisions of this section of the Labor Code shall apply to work performed
on or after January 1, 2020.

(i) In addition to any other remedies available, an action for injunctive
relief to prevent the continued misclassification of employees asindependent
contractors may be prosecuted against the putative employer in a court of
competent jurisdiction by the Attorney General or by a city attorney of a
city having apopulation in excess of 750,000, or by acity attorney in acity
and county or, with the consent of the district attorney, by acity prosecutor
in acity having afull-time city prosecutor in the name of the people of the
State of California upon their own complaint or upon the complaint of a
board, officer, person, corporation, or association.

SEC. 3. Section 3351 of the Labor Code, as amended by Section 33 of
Chapter 38 of the Statutes of 2019, is amended to read:

3351. “Employee’” means every person in the service of an employer
under any appointment or contract of hire or apprenticeship, express or
implied, oral or written, whether lawfully or unlawfully employed, and
includes:

(@) Aliensand minors.

(b) All elected and appointed paid public officers.

(c) All officers and members of boards of directors of quasi-public or
private corporations while rendering actual service for the corporations for
pay. An officer or member of aboard of directors may elect to be excluded
from coverage in accordance with paragraph (16), (18), or (19) of subdivision
(a) of Section 3352.

(d) Except as provided in paragraph (8) of subdivision (a) of Section
3352, any person employed by the owner or occupant of a residential
dwelling whose duties are incidental to the ownership, maintenance, or use
of the dwelling, including the care and supervision of children, or whose
duties are personal and not in the course of the trade, business, profession,
or occupation of the owner or occupant.

(e) All persons incarcerated in a state penal or correctional institution
while engaged in assigned work or employment as defined in paragraph (1)
of subdivision (a) of Section 10021 of Title 8 of the California Code of
Regulations, or engaged in work performed under contract.
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(f) All working members of a partnership or limited liability company
receiving wages irrespective of profits from the partnership or limited
liability company. A general partner of apartnership or amanaging member
of alimited liability company may elect to be excluded from coverage in
accordance with paragraph (17) of subdivision () of Section 3352.

(g9) A personwho holdsthe power to revoke atrust, with respect to shares
of aprivate corporation held in trust or genera partnership or limited liability
company interests held in trust. To the extent that this person is deemed to
be an employee described in subdivision (c) or (f), as applicable, the person
may also elect to be excluded from coverage as described in subdivision
(c) or (f), as applicable, if that person otherwise meets the criteria for
exclusion, as described in Section 3352.

(h) A person committed to a state hospital facility under the State
Department of State Hospitals, as defined in Section 4100 of the Welfare
and Institutions Code, while engaged in and assigned work in a vocation
rehabilitation program, including a sheltered workshop.

(i) Beginning onJduly 1, 2020, any individual who isan employee pursuant
to Section 2750.3. This subdivision shall not apply retroactively.

SEC. 4. Section 606.5 of the Unemployment Insurance Codeisamended
to read:

606.5. (a) Whether an individual or entity is the employer of specific
employees shall be determined pursuant to subdivision (b) of Section 621,
except as provided in subdivisions (b) and (c).

(b) As used in this section, a “temporary services employer” and a
“leasing employer” is an employing unit that contracts with clients or
customers to supply workersto perform services for the client or customer
and performs al of the following functions:

(1) Negotiates with clients or customers for such matters as time, place,
type of work, working conditions, quality, and price of the services.

(2) Determines assignments or reassignments of workers, even though
workers retain the right to refuse specific assignments.

(3) Retains the authority to assign or reassign a worker to other clients
or customers when aworker is determined unacceptable by a specific client
or customer.

(4) Assigns or reassigns the worker to perform services for a client or
customer.

(5) Setstherate of pay of theworker, whether or not through negotiation.

(6) Paystheworker from its own account or accounts.

(7) Retainstheright to hire and terminate workers.

(c) If anindividual or entity contractsto supply an employee to perform
services for a customer or client, and is aleasing employer or atemporary
services employer, the individual or entity is the employer of the employee
who performs the services. If an individual or entity contracts to supply an
employee to perform services for a client or customer and is not aleasing
employer or a temporary services employer, the client or customer is the
employer of the employee who performs the services. An individua or
entity that contractsto supply an employeeto perform servicesfor acustomer
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or client and payswagesto the employeefor the services, but isnot aleasing
employer or atemporary services employer, pays the wages as the agent of
the employer.

(d) Incircumstances which are in essence the loan of an employee from
one employer to another employer wherein direction and control of the
manner and means of performing the services changes to the employer to
whom the employee is loaned, the loaning employer shall continue to be
the employer of the employee if the loaning employer continues to pay
remuneration to the employee, whether or not reimbursed by the other
employer. If the employer to whom the employee is loaned pays
remuneration to the employee for the services performed, that employer
shall be considered the employer for the purposes of any remuneration paid
to the employee by the employer, regardless of whether theloaning employer
also pays remuneration to the employee.

SEC. 5. Section 621 of the Unemployment Insurance Code is amended
to read:

621. “Employee’” meansall of the following:

(@) Any officer of acorporation.

(b) Any individual providing labor or services for remuneration has the
status of an employeerather than an independent contractor unlessthe hiring
entity demonstrates all of the following conditions:

(1) The individua is free from the control and direction of the hiring
entity in connection with the performance of the work, both under the
contract for the performance of the work and in fact.

(2) Theindividua performswork that is outside the usua course of the
hiring entity’s business.

(3) Theindividual iscustomarily engaged in an independently established
trade, occupation, or business of the same nature as that involved in the
work performed.

(©) (1) Any individual, other than an individual who is an employee
under subdivision (a) or (b), who performs services for remuneration for
any employing unit if the contract of service contemplatesthat substantially
all of those servicesareto be performed personally by that individual either:

(A) As an agent-driver or commission-driver engaged in distributing
meat products, vegetable products, fruit products, bakery products, beverages
(other than milk), or laundry or drycleaning services, for their principal.

(B) Asatraveling or city salesperson, other than as an agent-driver or
commission-driver, engaged upon a full-time basis in the solicitation on
behalf of, and the transmission to, their principal (except for sideline sales
activities on behalf of some other person) of orders from wholesalers,
retailers, contractors, or operators of hotels, restaurants, or other similar
establishmentsfor merchandisefor resale or suppliesfor useintheir business
operations.

(C) As a home worker performing work, according to specifications
furnished by the person for whom the services are performed, on materials
or goods furnished by that person that are required to be returned to that
person or a designee thereof.
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(2) Anindividual shall not beincluded intheterm “employee” under the
provisions of thissubdivision if that individual has asubstantial investment
infacilities used in connection with the performance of those services, other
than in facilities for transportation, or if the services are in the nature of a
single transaction not part of a continuing relationship with the employing
unit for whom the services are performed.

(d) Any individual who isan employee pursuant to Section 601.5 or 686.

(e) Any individual whose services are in subject employment pursuant
to an election for coverage under any provision of Article 4 (commencing
with Section 701) of this chapter.

(f) Any member of a limited liability company that is treated as a
corporation for federal income tax purposes.

SEC. 6. No provision of this measure shall permit an employer to
reclassify an individual who was an employee on January 1, 2019, to an
independent contractor due to this measure's enactment.

SEC. 7. No reimbursement is required by this act pursuant to Section 6
of Article XI1I B of the California Constitution because the only costs that
may beincurred by alocal agency or school district will beincurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changesthe definition of acrime
within the meaning of Section 6 of Article XIlI B of the California
Constitution.
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Pprocedure theref

‘Declares Industrial Accident

! e
; - -
Senate Constitutional Amendment No. 30—~A
_.resolution to propose to the people of the
“State of Cailfornia to amend soction twenty-
one of article twenty of the constitution,
- relative to workmen's compensation.
SRenbived . by the menate, the assembly con-
culying, That the legislature of the Htate of

Californis, at its forty-second regular session
cemitincing. on “the elghth day of January,

niisteen: bupdred seventeen, two-thirds of “tho
wg}u’lﬁted to esch of the two houses of
theamid.degistature veting therefor, hereby pro

- ¢ -arbitration, industrial accident commission, courts or any cembinatiyn thereof,
or, making decigions of such tribupals reviewable by appellate
0 Commission
Insurance Fund unaffected hereby, contirming functious vested thorein.

ull, provide for setthng disputes by |

and  ftate Comprusaiion

poses to the people of the State of Calitornia
that seetlon twenty-one of article twenty ot_'-tho
congtitution he amended to read as follows:”

TROPOSED AMENDMENT, T
(Proposed changes In provisions are printed in
black-faced type.) )
Sec. 21. The legisiaturo is hereby . expressly -
vestsd with plenary power, unlimited by any ..
" provision of thia constitution, to. oreates and - -
enfores -a complete lylit:tm :!“w&r:;men'l';‘ec_m\';
. pensation, by appropriate ilegistation, ahd:m. -
* that pchilf te vreatc and enforce-a Nabillty.

[fty-tive)

_ RS-
L;Jikiwmeruu" ad:tell ae~ wiy alcobol at &il 1o ia:the ‘radical, Netreme
‘Wihe and beer-interests. These interests-aré proposal of petjtle who would not alome istertere
frisnds and comrades of centuries. They have with the personal liurrty snrrounding the bome
come down the ages hand in hand, and, as the' and the individual therein, but would laterfere
g’ﬁ Bas joined &wm together, let no man put 4s weil with religious liberty and the right te
8n asunder. . They must rest in the same  worship God acerrding 1o the Titual of many of
graver’ : - ousr cuurches which have used wine for ages in
-The world is going dry. No natlon engagz_efi theit (eremonies,
g;ﬂtemt‘h‘:”geggr alla%fg;éedbetgoiéalijfhfﬁlt‘ Osrtrg:;; I have not arrived ai thafi stage or gta.tc ?f
! - ' A mind In matters affecting religion whieh wouli
m:nytostoe:pgfilg?hcmtfre:?iirgx;faryg;dd. Ourlgxg impet me o Clictate 1o my fellow szﬁnscm? -
nation has a dry army and o dry navy and has PUTRCR li"plf":i’,’_‘":l foes J“};}‘gﬁrﬁ‘,‘_‘ ‘(?riptbte (;;mpel;
stopped all distilleries except those mnanufactur- 3""" 1 heli u ;'ek Yas 1 do ot tnis subject,
ing industrial alcohol und aleohul for use In  of 1lis state thaok ad o sttt h o
7o nunitans of war. Wiy should Calitornia fail to 81 W) Loniie Sl e ROSBYET AR Sl L
o ‘step with the. grand march of the centuries ciore aeles s Lo SOTL et
At ’ ? i guffer tne more decisive rejection becawse the
re Todoral Amenament 18 ractically certain  People aie pevmitted an altuinative on the sdme
ta Be. ratifief. In thut event California will go Paliot which corrects the awvuses of liguor and at
- ‘Why should her sister states to the m:mb%r the saue time does not stop the moderate and
& pull her into the joy ride on the water lemperate lse of Jight wines and beers with
wagonf . Why not get in voluntarily with hopor Deals. Lo
stead e Aside from my objeetion on the broad ground
mThe dorfyafsogéle:nav:;lll:ng tgl?:i;égresslve The of individual un. jedgious liberty, I am opposed
have-no apologies to offer. They are rl.ht ang to the prohibirion meusure from the viewpoints
are bound to win because they are r!ghgt. The Of comservation, consislency and g",’”;‘f’:m“fl‘{f'
Bone Dry Prohibition Act will wipe out in Calle DO conservatlon Lontap o1s e CEStEnet oo
fornita 106 rectifiers, 71 breweries, 1,072 whole- ©f $150,000,000 worth o propérty in ¢ alifornia
sale ‘liquor houses and 13726 saloona, bottle At I time when the earniog capnoity of ‘our
houdes. and wine‘ rooms, Not one of these dam- People and our lands must be muintained  for
nable igstitutions bas any‘ right to live a simgle 1he good of ovur government in its graat war
aay.:s y waste energy and destroy eflictency. "9;05? ’I'lzllsx is ro btm;e for ddes:rt'u;rilmm t;}lﬁd -
The war uses man power. Those who remain  Wen You bring it about, you dwart the- alhiy i
4 s of our people to tollow their patriotic Mmpulses
at home must df’“m their productive eapacity. ., a" .1y it physically impossible for them tu
g requires the highest efficlency and the man o 1
who destroys this eficleney in any way Is the lencc)l t{.)f‘lr financlal 'ﬂdhtto helpnwiiti( thfe_t':an
: e 3 " n the score of consistency, think a. e years
bestoglgril'desgto;h%alﬁgitagnlcn“%%(;ﬁlg{a{mn » Vote and the mioney spent by government and- seaty
“No” on ballot title “Liquor Re clation.” T.et in inducing hnmigratien to California- for the
no one tell you to vaie for both  That would parmose “§ sﬁ“‘""‘.g i “L“ey and dme;'uor:tﬂ.g
he ‘am You thereby deieat yoursclt and the an S,' and ‘C. ANZINg ur arren #n Ijx.
; T F areas into pleturesoue Inndscapes by the cultiva-
caus;iana or Bon® Dry & d( 'ﬁf{;mR::Egﬂ:’ fn tion of zrapes, hopt and harley.  Is it consietent
& ry reders atiornla. o, haye brought aboat this conditon f}feg{ ye:;.rs
£ effart, ~20%v ta brand it noew asg i fmate?
ARGUMENT AGAINST PROHIBITION INITI- ¢ Finally P o P e
nally, takine the copfmos-sense view, what
'n'l N IA(T‘"\;E “\CT- . ; will "ahnj.:xe t:h'y?’! pm%,g&r[r(x);x :110 };or us that will
@ people of California are fortunate this not he accorplished by regulation such as the
vear n beig: able at the coming meneral el'Bc;iéwlrl =000t -'1"0) vrger Pi” yg)-;lcscrlbes? N The one -
to express themselves quite clearly on the prohi- destro: s propersy athlesely s the other correvts. -~
bition question. 'There are two Inltiative meas- the abuges andd i ; nroperty whole and unim- -
ures-on the hallot. Number 1 is the so-ealled paired. This is rivag; when the world-wide
“Rominger bl which dnes away with saloons conditions cor ting our people necessarily call
and strong drink, and therefore may be ecatled for the best we have i s, Let’'s bulld—not
a4 strict regulatory or temperance measure. dostroy, .
Number 22 is the prohibition er so-called “bone Vele “No” o namber 22, .
d&mbm. a:gig:l prothmirs birhve m:mmture, im- lutmmn ol “’frﬁr{,k
portay , e of any eTRge contains Prositogt of Lodl National Bunl
- e e e R [ T
WORKMEN'S COMPENSATION: .genate Constitutionnl Amendment 30, Amends |
¢ - Beetton 21 Articls XX of Constitution. Specifles matters jnctuded within com- . YES ”-
; plete system of workmen's compensation. impowers legislature ‘10 establish | 2% ¢
such system and require any or all persons (o compensate their workmen for i L .
+ or disability, and dependents thereof for death of suid workmen incurred | 2 [



or

s %zM»vemp]omnt, irrespective - of the fauit -
01 any party, A complete system of workmen's.: :
- ‘compansation Inciudes adequate provislons for :
;- ‘1A samfort, health and - safety and gewarat-

“wetfere of any #nd all workmen and those de-
pendent upon them for support to the extsnt
.of relloving from the consequences of any Ifi-
. Jury or death fncurred or sustained by workmen

. lm the course of their employment, irrespective

of the fauit of any party; alsc full provision
for securing safety in places of employment;
full “provision for such medical, surgicai, hos-
pital  and other remedial treatment as le
requisite to cure and relieve from the effects
of such Injury; full provision for adequate in-
SUraRce coverage against llability to pay or
' turnish . compensation; fuil provisioan for regu.
lating such insurance coverage In  all its
aspects, Inciuding the estiblishment and man-
~agement of a state compensation insurance
““fund;-full provision for otherwise securing the
dyment of compensation; and full provision
or vesting powes, authority and jurisdiction
in. an administrative body with ai! the requi.
sife ‘governmental functions %2 dctermine any
dispute, or matter arising uader such legis-
latlon, tc the end ti:at the acdniinistraticn of
such Jegislation chall accomplish cubstantial
Justice In all cases uxpeditiously, inexpensively,
- and without incumbrance of any cl.aracier; ail
of which matters are cxpressiy deciared: to be
the social public policy cf thie siate, binding
upon all departments cf te state jovernment.,
The legislatur: is vecteo with glenary powers,
%6 -provide for the sctilemen: o an- dispuies
ariging under such legistation Ly aibitration,
or by an industrial- wceident ccmrmisslon, by
the cowrts, or by either, uny, vi all of these
agencies, either separitely or ia combinaticn,
and ‘may. fix and control the msatiicd and man-
her of trial of any such dispute, the rules of
evidenco and the manner of raview of decisions
rendered by the tribunal or tribunals desig-
nated by it; provided, that ail cecisions of any
such tribunal shall be subject to review by
the . Appeliate courts e¥ this =tate. Thne tegis-
lature may combine in une statutz all the pro-
. viglons for a compiete aystem of worikmen's
compensation, as hcrein . fined,
Nothing contained herein snall te taken gr
construed to impair or render ineffectuzt in
any-measure the cresticn and exlistence of the
Industrial accident coramissien of this state or
the state compensation insurance fund, the
creatlon and existence of which, with all the
functiona vested in them, are hereby ratified
and_confirmed.

. Bectlon twenty-one, articlo twenty, proposed
to ke amended, 10w reods as follows s »
S EXISTING PROVISIONS.

(Provistons proposed t» L repealed ars printed

in italies.)

Sec. 21, The legisiaiur: nay by appropriate
legislation croate and vinorce liszum/ .,‘31 the
part of all cmplayers to coompensaie their em-
ployees tor uay lajury incurred by the said
employees in the coursa of their employment,
irrespective of the 1ault of rither party. The
le ture miay provide ror the setilement of any
disputes arising under the legislation contem-
by this section, bv arbiteation, or by an
dustrial accldent board, by the courts, or by
efther any or all of these agencies, anything In

this ution to the contyary notwithstan

- STITUTIONAL ANENDWENY NO.

% ¥hls amendment Is a neressary: kpplifiition
and definition of the constitutiban). mitBacity
vested in the leglalature by the amandment to
the Constitution adopted October 10, 1911, to
enable the, enactment of a complete pian o
workmen‘s compensation, which amendment
fafled to express sanction for the requisite:ucops
of the enactment to make a complete and work-
able plan. Such a complete plan embraces four
prineipal things, each an essential component of
one act:

Firat—Compulsory compensation provisions re-g .

-

quiring indemaity benefits for jujury and death
irrespective of fault. gt g ae
Second-—~Thoroughgoing safety p
Third—Insurance regulation, inclnding state
participation in lnsurance of this charaster..
Fourth~An administrative system -involving
the cxercise of both judiclal- and  executive
functiona. L ST
The earlier amendment containg no éxphession
coverlng safety and insurance raatters, and con-
tains only meager and indefinite authority for
administration. Notwithstanding . obvigus  limi-
tadons, the legislature did incorporats~in one
enactment ithe full plan of compensation, in-

_surance and safetv, with adequate provisions for

ad:minlstration,  This act, with slight modifica~
tions, has been in effect more than foyr and
one-holf vears. 1t has given full satisfaction,
Lot in ite effects and in its administration in
all departments. The state has built up a
financial  institation  of  great magnitude—~the
State Compensation Insurance Fund—which has
trunsacted &4 business running into millions of
dollars,

The propogsed amendment s designed to ex-
press full authority for legislation; to sanction,
establish und proteet the tull’ plan in all essen-
tials where the courts have not tready passed
upon it. oo

As it proves itself, a law Is entitled to approval
and to be established upon a firm foundation.
As the Workmen’s Compensation, Insurance and
Safety Act has proved to be beneficent, humane
and just, and has whollm Justitied. its _cpactment
in all reaturcs, it should receive full- copstitu-
tional sanction, Encar A. Lucg,

State Senator Fortleth ‘Dletrivt.

‘This amcndment enlurges the scope; af. the
previous amendment to the constitution; which
furnished the authority for our present’ work-
men’s compensation act. In . addition to com-
persation of workmen for injuries recefved, any
comiplete scheme should provide for authoerity
to require the vuse of safety devices, and that the
state, as well as private insurance* companies,
can furnish insurance to emplctyem;ngalnst
linbility for Injurles to their employess.- The
amendment of 1311, while providing: for’ com-
pensution, did not give the desired. fullt and
complete ganction for safety legislation--or the
creation of -a state insurance fund. Laws, ho
cver, have been passed by the legislature
acted upon for a number of years which compe
the use of safety devices, and provide also for
the operation of the present stite insurance fund.
Our workmen’s compensation act has proved
such o success and has won such universal favor
with cinployee, employer and public that it
should be put upon a firm constitutional basis,
beyond the possibility of being attacked on
technical grounds or by reason of any qu d
want of constitutional authority. Senate Con-
stitutional Amendment No. 3¢ places beyond any
doubt the constitutional authority for a ¢
workmen’s compensation system. ‘e
) T C. JONES,.

HeRBER
State Senator Twenty-eighth Dhn-gcg
. s 3
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roposed Amendments to the Constitution of the State of California, with Legislativ

AS CERTIFIED TO THE COUNTY CLERES OF THE SEVERAL COUNTIES OF THE STATE OF CALIFORNIA, AND TO THE REGISTRAR OF VOTERS OF THE CITY AND COUNTY OF SAN FR

STATE OF CALIFORNIA, } ‘ :
Department of State. SACRAMENTO, CALIFORNIA, September 1, 1911

in the second session and on final adjouriment, when usuall

submitted. Particularly beneficial wouid it be, for a new gove.’-’ng?fe&&v?s }}:gggﬁagg
at the beginning of a session, without that intimate knowledge of the state's buginess
so necessary to the proper discharge of his dutles. As it 13 impossible for him fo secure
this information in a continuous session, and as any material change in the administra-
tive conditions must be with the approval of the legislature, two years of his term pass

course, would he done were the experiment :
as is evidenced by the number of criminals :
penitentiaries in California we have about th
and the cases tried before the police court
must, therefore, admit that women would be
and morality if given the ballot.

uiment of such charter to the quall-
rrender and annulment of any such
er general laws In force for the

board to submit the question of the surrender and ann
fied electors of such county, and, in the event of the su
charter, such county shall thereafter be governed und
government of counties.

The provisions of this section shall not be applicable to any county that Is congolidated

To the Qualified Electors of the State of Cai ias
? alifornia:

. WHEREAS, The Legislature of the State of California, at its thirty-ninth ses-
sion, beginning on the 2d day of January, A. D. 1911, and ending on the 27th day of
March, A. D. 1911, two thirds of all the members elected to each of the houses of said
Leglslptuv_'e voting in favor thereof, proposed the following several amendments to the
Constitution of the State of California, prepared and distinguished by numbers, to
wit: Senate Constitutional Amendment hro. g; Committee Substitute for Senate Con-
stitutional Amendment No. 5; Senate Constitutional Amendment No. 5; Senate
Conshtut;pna! Amendment No. 8; Senate Constitutional Amendment No. 17; Sen-
ate Constltutgona_l Amendment No. 20; Senate Constitutional Amendment No. 22;
Senate Constitutional Amendment No. 23; Senate Constitutional Amendment No. 26;
Senate Constitutional Amendment No. 32; Senate Constitutional Amendment
No. 45; Senate COnstntutnongl Amendment No. 47; Senate Constitutional Amend-:
ment No. 43; Senate Constitutional Amendment No. 49; Assembly Constitutional
Amendment No. 2; Assembly Constitutional Amendment No. 6; Assembly Constitu-
tional An)enqment No. 25; Assembly Constitutional Amendment No. 26; Assem-
bly Constitutional Amendment No. 28; Assembly Constitutional Amendment No. 33;
Assembly Constitutional Amendment No. 46; Assembly Constitutionai Amendment
No. 48; Assembly Constitutional Amendment No. 50--all of which said constitu-
tional amendments were duly passed by the Senate and Assembly of the State of
Cal.lforma, in the manner required by section one of article eighteen of the Consti-
tution_of the State of California.

NOW, THEREFORE, pursuant to the provisions of an act of the Legislature of
the State of California, entitled “An act providing for the calling of a special elec-
tion to be held on Tuesday, October 10, 1911, and for the submission thereat to the

ua_hﬁaq electors of the State all amendments to the Constitution of the State of
alifornia, proposed by the Legislature at its thirty-ninth session, commencing
on the second day of January, 1911, prescribing and providing for the publication
of said proposed amendments, and providing for the manner of holding and con-
ducting such election, and for the canvassing and return of the votes cast thereat,”
approved March 28, 1911, | have caused to be printed and transmitted, in the man-
ner provided by said act, to each of the County Clerks in this State, and to the
: Re_glstrar_ of voters of the City and County of San. Francisco, for distribution to
said qualified eiectqrs, copies of the said proposed amendments to the Constitution
of the State of California (and accompanying statemcnts), to be voted upon at the
special election to be held on Tuesday, the 10th day of October, A. D. 1911,

Respectfully submitted,
! ) M

E SEAL. g
Secretary of State.

Bk

. NOTICE TO VOTERS.

In the matter following, the provisions of the constitution as they now exist are printed
In the ordinary faced type: the proposed changes in the constitution and new provisions
thereof are shown in black-faced type, The reasons given by the legislature for the adop-
tion or rejection of such proposed constitutional amendments are shown enclosed in border.

FRANK C. JORDAN, Secretary of State.

1. SENATE CONSTITUTIONAL AMENDMENT NO. 2.

CHAPTER 37.—Sengte Constitutional Amendment No. £, a resolution proposing to the peorle
of the State of California an amendment to section 14 article XI of the constitution of the
State of California. .

The legislature of the State of California at ita regular session, commencing on the second
day of January, in the year nineteen hundred and eleven, two thirds of the members elected
'(.:o tiltie senate and assembly voting therefor, hereby proposes to the people of the State of

alifornia that section fourteen (14) of article eleven (X1) of the constitution of the State
of California, be amended to read as follows:

¢ Section 14. The legislature may b'y general: and uniform laws provide for the Inspec-

|¢Im. measurement and gdraduation o merchandise, manufactured articles and commod-
ities, and may provide for the appointment of such officers as may be necessary for such
inspection, measurement and graduation.

sectlon 14 of article XI, proposed to be amended as above, now reads as follows:
murﬁc'i 14. No state office shall be continued or created in any county, city, town, or other
Care, OF commonity . but such voune G, or graduation of any merchandise, manufac.
» H city, .t n authorize

general law, appoint such oo Y, city, town, or municipality may, whe! t Y

with any city.

. REASONS WHY SENATE CONSTITUTIONAL AMENDMENT NO. 2 SHOULD
: BE ADOPTED.

I Tie purpose of s ammudnwent fs t . 3
p X 0 give the legislaturs power to provide general
%ﬁg}éﬂwm laws for the matzers set forth In the am%indment.,gionﬂ o tha Anroiarment
be & 88ary otficers \bersimder. Such officers may be state -officers and probably will
nnnlnted by the governor, to have jurisdiction throughout the state.
‘§ or conti e‘pmsent section of the constitution now prohibits the legislature from creating
laws auting a state office for such purposes, but permits the legisiature to pass general
£y g.u horizing the appointment of such officers by a county, city, town, or munic pality,
'mn‘zt esign of the constitution. as it now stands without said amendment, is to have
thatters of local interest regulated and controlled by officers selected by the people of
iﬁartlcular locality, rather than by state at large. - : N o -
- 3i45, The reasons advanced by the majority for the adoption of this arnendment are:
tohl That the state at large is interested in such inspection, measurement and gradua-
: m&- r:lngztg;tﬁ t:herel!om' officers representing the people of the whole state should have
-2, That a system under direct state supervision would be more effective. . . .
. ) » . H. O.-LARKINS, Senator, 32d District."-
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ballot for the * suing special election on cons
*County Home
of “charter cit’ - { formed under t!
to municipalities,

adopted in 1849 permitted special legisiat
many other
widespread
of many other matters of state concern.
and township government, since in force, was insert
impregnable to the assault of those demanding: speci
b officers, their salaries, and the numter and combpen
allowed ; but a way was devised, by classifying count
class by itself, to obtain on these subjects
openly secured under special legisiation.
generally supreme,

legislature was, an
thgxee fourths of them where they relate to salaries and the creation of sinecures, it was

and still is, a flction to say that it did, or does, do so on thelr merits. Each county dele-
gation has always been allowed to shoulder the responsibility for two reasons;
because the measures involved purely local questions; and,“secondly. for. the reason that
every delegation has “an axe” of the same kind “to grind”’ and thus aids the others in
turning the legislative “grindstone.”

.| sapervisors and

FREASONS IN FAVOR OF COMMITTEE SUBSTITUTE FOR SENATE CONSTITU-
T!

ONAL AMENDMENT NO. 5.

occupying the second place on the official
titutional amendments, known as the
is a logical growth from the successful administration
he “home rule’ provisions of our constitution relating

This proposa ;,'to amend the organic law

: ile Amendment,”

med it was with the knowledge that the one
ion for county and local governments and for
been abused to such an extent as to create a
ty government as well as for the regulation
A8 a result the uniform system of county
ted therein. It was supposed to be
al laws, as to county and township
sation of deputies when such are
ies so as to put each county in a
in the guise'of uniformity what formerly was
Thus the old system is still in control and is

‘When the constitution of 1879 was fra

urposes. This privilege had
emand for uniformity in coun

Under the constitution of 1849, the officers of a county and of townships in connection

with lefislﬂtlve representatives therefrom, practically determined the character and
[scope o

local laws and fixed salaries. While by that system, as under the present, the
d is now, supposed to pass on county government laws, in more than

first,

1f the people had a volce in their county government ; if they could by vote select free~

lders to irame a charter subject to their approval at the polls and also subject to
g?ngndment by direct action of the people when it proved insufficient to meet their wants,
these special favors and “political plums”—and such they are in most cases, as changes

salaries seldom follow any other than the ‘‘rising scale”—would not be parceled out
;‘; is now done. The test vyould then be, does necessity and the benefit of the public
gervice require either new ordinances, more help or more pay? Over half a century of
experience has not succeeded In remedying under present methods what would under
people’s management be accomplished with rapidity. .
A county should be governed by the same rule that a discreet business man conducts
his affairs. The present county system does not work on such a plan. Home rule in
county, township and road government will approximately, if not wholly, secure such a
condition. It will have the merit of being a people's government, with the immeaiate

wer of correcting abuses in the possession of the electorate, through amendments, the
Pr?ltlatlve, referendum and recall—all powers that the people can and will reserve for
themselves in the preparation of county charters under this amendment to the constitu-
tion. Under such auspices, public opinion can be readily harnessed for action when
wrongs exist and has proved eflicacious, not only as a corrective, but also as a deterrent
influence, in holding In check evil practices in local government,
What i8 true of county and township officers and their regulation and compensation,
is also true witn relation to the administration of the road affairs of a county or district,
Justly, or unjustly, there have been many complaints from this source. All road laws

b affecting counties and districts are the result of compromises in endeavors to make a
P general Iaw meet the requirements of communities, wealthy and populous, and of those

having little property and a less number of people. Experience indicates that the road
question, as this amendment alms to do, as far as countles and districts are concerned,
should be placed under the care and direction of the people, and let them as taxpayers
and the parties immediately affected, determine in their charters what they want in
relation to roads, how they want them constructed, or repaired, by. what plan and by
whom. It will be entirely in their power to select the county or district plan, in whale,
or in part; to permit the supervisors to have complete, or limited authority over the
same ; to reserve to themselves authority concerning the action of supervisors thereon,
and to wholly manage district roads in any manner that they may provide in the charter
It wiil be noted that these subjects, viz.:
(a) All matiers of a local nature, affecting county administration and county and
township officers and deputies, their employment, method of selection, amount of com-
pensation, etc.; and

(b) Road administration, including construction, repair and maintenance of all except
state highways, are the two with which it will be competent, under this proposed amend-
ment, for the people of a counti' to deal. These subjects generally require in the detail
of their administration more of the people's taxes than all the balance of the business
affairs of the county; hence it is considered proper that they should form the necleus

-4 for the proposed charter county governments.

It was deemed advisable by those who gave this question a great deal of attention
during the last session of the legislature, to begin “County Home Rule” on the same
Hnes that “City Home Rwule” was fnitiated in California, trusting to results sure of
,attainment to broaden .the seheme. - Under. county .charters, as was experienced under
city charters, there will be evolved a system that for its simplicity, efficiency, adapt-
ability to local necessities and celerity with which the will of the people can be put into
fexecutios-protectlng them against evils and safeguarding their rights—will not be
axcelled by any other so far devised.

This amendment was carefully drawn following, as far as. applicable, the safe and
tried path pursued in the ‘‘City Home Rule” movement in reaching its present advan-
tageous positiop.  Allj of_the neonle +o carrrs and cve=pisa.gha.initintive, refaren-,
daum and reédh, on tiie subjects committed to their care, are conserved, notwithstand--
ing the contrary statement made in opposition to this amendment. City charters
reserve these rights to the people in municipalities, and with these powers conferred in
the same terms by this amendment to the people of a county, how can it reasonably be

] sala that they can not be exercized under charter county government?

. The further objections urged that the number of supervisors is not fixed and that the
?:rsons allled with them, might combine to secure control of the county

vernment, dictate.-a-charter and monopolize appointments of all officers, presuppose
the-people will be idle and will vote to chain themselves to the yoke thus prepared.
This can:not be. in t'he face of the increasing interest taken by citizens. in pub-
llo. matters. whenever. people’s: rule is established. Besides it must be borne in mind
that under identical rity, city charters have avoided these pitfalls, because the

pp?’pls; nominate and:elect. their freeholders and officers under primary election laws
.:h ei!v'_me:cm'.’:)he gmmu- :In& é@%nmta’&ehreto. ’ll'ht;tday hgs- passed héd Caliltrgr:ga

- county. FOVern: i W, e people armed as propos W -]
Batiot and with,the powers of the initiative, reforendum and recall. - 4204 16 ha

-of the latter who are unwilling to do so should be made subject to the ‘“‘recall.”.

by before he can reaily get into full action. This iS an unnecessary loss to the s

Those who have followed in detail the piroceedings of a legis)aturer,y must confess t‘}%ﬁ
even when members are actuated by the purest of motives, the congestion of buSiness
in committees as well as in the two houses raused by debates and adjournments, is such
as to make it impossible, at all times, to deliberate and treat the important questions
presented according to their merits and for the best interests of the commonweaith,
About one sixth, some times more, of the session is lost by adjournments from Friday
until Monday following, during which committees seldom meet, as their quorums are
broken by absentees who have wandered to San Francisco and other points. When it
is considered that during the last session anproximately three thousand bills and reso-
lutions were filed—the average for years being over two thousand-—it can be realized
why comparatively a small number of them. receive adequate attention. The “hit or
miss” game settles the fate of most of the bills, accordingly as the author is powerful
or weak. TFor the reasons cited, legislative hearings and investigations have become in
a measure really jokes. Of course there are exceptions when good results have been
achieved. Hearings and investigations are a necessity. No great business enterprise
could get along without them, and the stawe is as great as any from a business stand-
point, and far greater in value in a political sense. A divided session would enable
hearings and investigations, when necessivy, to take place during recess, when they
can be as complete as the subjects involved require, and_ the benefits flowing thersfrom
could be quickly secured for the state during the second session.

An instance, for illustration, will suffice to prove that this is another advantage of
the divided session over the continuous. During the session of 1909, a general demand
arose for the investigation of the ten per ¢ent raise in certain transcontinental Ireight
rates that, it was alleged, approximately laxed California producers and shippers ten
millions of dollars annually, Resolutions setting  forth the complaints in relation
thereto, and alsc to the outrageous express rates of the time, were introduced in the
senate, Their adoption followed, and the investigation ordered thereby communced
before a committee of that body ending a3 many others have in a continuous session
in delay and disappointment.

In a divided session a full Investigation would have been forced during recess, even
by a minority of the members, and the second sesslon could have granted relief. It
will not do to say we now have a reform legislature, and that such things will not
happen again. It Is to be wished that such legislatures will hereafter be the rule, but
lest “history repeat itself” let us be on guard.

We can not do without a law-making body, but we can, and ought to provide one
that will in fact deliberate or be forced to do so through the power of public opinion,
for without deliberation there can not be wholesome legisiation. We should not for
many reasons, following in the light of experience, extend the continuous session, nor
limit the same more than we have, A path is marked out, however, one that has been
used by congress as the only method enabling it to meet its great responsibilities ever
since its establishment, and upon which the republic has been led to a marvelous
growth and prosperity. This way was found by the use of adjourned sessions and
recesses. Outside of bills, local In their natvre and effect, and matters of minor interest,
all congressional legislation of importance is the result of vacation, or recess, activity
by committees, The important committees are in sessions at fixed dates, some almost
continuously, investigating, mapping out their labors, receiving the reports of sub-
committees appointed to act during the recess of general committees, and hearing the
appeals and requests of individuals, of organizations, and of states that present and ever
urge action on many questions of national concern.

Thus tried, it appears a selution on safe and progressive: lines for our legislative ills;
and possesses elements that will enlist the support of powerful agencies in struggles
for right and justice to all. A constant sentinel will be publicity, proving harmful only
to the unworthy cause, a victory-bearer . the just.

The potent power of the press—without which there could be no effective publicity—
would attend In season and out of season and during the sessions, especially in the
recess thereof, aiding materially in the labor involved in the examination and discus-
sion of measures pending in the legislatuie and in the dissemination throughout the
state of comments thereon growing out of individual or organized effort. The people
would have no better equipped and no abler corps of men in {ts service than will be
found in the ranks of the experienced editors and correspondents who have made a
study of statesmanship, and a specialty of reviewing legislative proceedings. As in
the reform fights of the past, so in those to comne, the pen in the hands of these cham-
pions will indeed “be mightier than the sword.”™

Some objections that have been advanced are as follows:

(a) That bills willi be held back until the second session to avold pubiicity.

It is a matter of record that the two-third=_vote now required can not be secured
after the fiftieth day of the session upon al Bt local measures, or such as meet with
general approval; objectionable ones can tain such support.

(b) That members would not work, an ests opposed to the people would get
more time and a better chance to influenc ators. .

These objectlons are untenable.

The member who would be influenced atf
an ear to the “siren voice” of the boodler du

during a recess would lend as willing
e “rush and bustle” of a session, .
office “as a public trust” would do
slative drones,” or agents of private
A open, by the unfavorable comparison
icity would prove efficient means of.

presented between. the two .classes.. Time
ast, by the unprincipled apologist or

destroying the power that has been wielde
servant of corporate greed.
. (¢) That a false public sentiment, throd
be created during recess on any pending
The attempt to do so would react, pro
about, viz: Publicity and discussion, which
b'nig) That membexrs. will_he pursued_ap
It is a right of the people to consuit with their legislative representatives, and ‘%nly
al=
uable aid, rather than trouble will follow such consultation; it should be invited, not
discouraged. There need be no fear on this score. : e
In conclusion, I respectfully urge that tkis proposal be given & trial. It can not do
harm; it is certain to lead to Improved conditions, for the benefit of legislators, of thetr
constituents, and of the state, - o . e
No other plan has been suggested that will retain all that:is useful of the continuous
session ; make more effectlve present safeguards; and by the simple device of a recess
invite the codperation of all our citizens aid taxpayers in the endeavor to legislate in
a manner to answer the needs of a state 6f unsurpassed opportunities; to aid

edium of certain newspapers, could

e conditions sought to be brought
ltabh:h scope, will overcome error,
o

of her people.

Al CAMINETTI ‘(aixtl_gér).'

siriog 1o be_heard on {. . 'EI:N“G -properiy-und
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development of her unequaled rescurces, ancl_ to assist the mental and moral progress :
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It is argued that all women do not wish to
for it has<Become a common practice on e!
per cent of the male voters, and many wh
Women, being more faithful to duty, will
cheerfully; besides, their presence on such o.
énjoyable, as well as 2 guaranty that everytt
who are in touch with public affairs are nor
they are better and more companionable wiy
nave a common interest with their sons.

The time was when it was thought that to
ruin her morals, destroy her religion, impair
take away her desire 1o be a good wife 2
exploded, and, as we have progressed in the
suffrage ; let us show the saloon eiement. the
these are the opponents of woman suffrage),
a progressive stats in every way.

H G.

REASONS WHY SENATE CONSTITUTIO!
BE ADC

Suffrage is not a right, It is a privilege 1
no plaqe for a woman, consequently the pri
mother’s influence is needed in the home. S
and neglecting her children. Let her teach
sentlencss are the charms of woman. Let he
8 every mah's first political law ; that no sp
surrender of the simplest right of a free an
country can shape the destinies of the natio
to those duties that God Almighty intended
the mother in the home and the dignified int
outweigh all the influence of all the mannish
The courageous, chivalrous, and manly mer
and home builders of the country, are oppos
life. There was a bill (the Sanford bill) be
leave the equal suffrage question to the wo
vote on it. This bill was defeated by the suf
g:y;dmw:&tetdovg: tmlf amendment by a vote ¢
T nt and take care
ithe}lt)x-lotecttion of men? o the vomen. 1
tself in defense of woman. To man, w
is no extreme to which he would not goo:’g%ri
her exalted position man can be induced to d
mix up in affairs that will cause him to lose
not have to vote to secure her rights, M
elevate her now. As long as woman is won
protection and more consideration than man
S throws down the scepter of her power and |
Woman suffrage has proven a fatlure in -
California_should profit by the mistakes of
Suffrage effected. On the contrary, statistic
states, Colorado particularly, that divorces h
the equal suffrage amendment, showing that
also increased among the children, and more
due to the lack of the mother’'s influence ir
‘Woman {8 woman, She can not unsex her
tent with her lot and perform those high du
and she will accomplish far more in governn
by mixing up in the dirty pool of politics. K
the republic. Let not the sanctity of the hor
may be running up and down the highway 1
woumen defeat this amendment and keep wi
may retain the respect of all mankind.
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The legislature of the State of Californ
day of January, in the year one thousanéa'ng
members elected to each of the houses of saj
proposes that section fourteen of article I of
be amended 80 as to read as follows: ;

Section 14. Private property shall not be ¢
compensation having first been made to, or i
of way shall be appropriated to the use of an
compensation therefor be first made in mone
owner, irrespective. of an‘y benefits from any
v\;hlch compensation shatl be ascertained py
clvil cases In a court of record, as shall be pre
;rty for a rallroad run by steam or electric p.

e deemed a taking for a public use, and any
aw -of - crain ]

g;ec!:i):) b:'comto a comr':?l; cfrrler. ont e

n fourteen of article I, proposed to

Sgc. 14. Private property ahall not be 1o
pensation having been first made to, or paid i
Ehall be appropriated to the use of any corpor
sation therefor be first made in.money or as
irrespective of any benefit from any improvem

nsation shall be ascertained by. a jury, uni
n & court of record, as shall be preacribeg p
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SONSTITUTIONAL ' AMENDMENT NO. 2 HOULD legislature. . If it is adopted by the people it-will go far toward improving our system 2, For the mnner‘mv*m' 'K'. ; thich, -and the terms for which the members The %é‘,‘.’,‘:"gaﬂ:meu ‘wouid
N . ) ,NO.. 23 8HC of criminal procedure.:: v L e - e of boards of education shail:-be slected: Inted, for thelr qualifications, compensation opl € here -no- el
EF'ADOPTED' Lo o o e e B : A, E. BOYNTON, Senator, 6th District. and removal, and for the ;dm&:ﬁﬁﬁ":ﬁ .constitute any one ‘of such boards. A people be"’:: that too trequent -
“af: Beriate Constitutional Amendment No. 23, -conferring R L e T L0 L . S X 3. For the manner in-which, the times at:which, and the terms for which the members ‘stltutio;yhave declareq’ \
1 any elective officer of the state, Is an essential step . .. 'Thia amendmeunt, commonly called the Boynton amendment, is designed to render it of the boards of police commissioners shaill be elected or .appointed; and for the constitu- undoubted right to m"id against A ¢
; Ata glqvernment in the hands of its people. ;" ° 7 {impossible for the higher courts to reverse the judgments of our trial courts {n .criminal’ tion, regulation, compensation, and governmen such .boards and of the municipal police - or uss of con ke certain o
;enables about 46,000 voters (12 per cent of th cases for unimportant errors. It i8 designed to meet the und of common complaint]  force, - ; R T hoadiirchiied : SN R ’ the copyright or leu:f’lxhtl. tho.“]
or)..to require a public servant, w| held his .that criminals Justice through the technicalities of the law. It will be noticed " 4. For the manner in which and the times At: which any municipal election shall be held the more books sold, tht to the al
gtewa is questioned by them, to submit the: that the amendment provides that no:new:trial shall be granted in 'a criminal case and the result thereof determined; for the manner in which, the times at which, and the June 80, 1910, the peo le ter o
a vote of the electors. .. .- . .. unless on an examination of the entire case (including the evidence) the error has terms. for which the members of all boards of election shall be eiected or appointed, and over $75.000.00 went poc OF ﬂ“'l'
tion say that their servant is unfit to serve them resulted in a miscarriage of justice. .The rule in California in the past has been that for the constitution, regulation, compensation and government of such boards, and $266,000.00 were pald bm' royalties.&
y.& majority shall -vote for his recall he .remains in -} an error, committed in the course of the trial. must be presumed to have been preju- thelr clerks and attachés; and for all expenses incident to the holdlngaof any election. antes. - It s to _cyo;he p‘a:‘.m?tln
§:per cent petition.is required dicial and a new trial must be granted, it matters not how guiity the party may be, Where a city and countf government-has been merged and consolidated into one municl- &mL thet ‘“a m;;w of o ehang
o .

to Institute recall pro-
i all pro pal government, it shall a extrema,” and

.and oftentimes when the ,result' w_ould.have been -exactly the same if the error ha In.any charter framed under salid saction °’f|!.‘t
e

‘a district of the. state, - - so be eompetent“

: t e
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ery 1 Permitted to.. itlus power for its protection If occasion should require? ‘§sively implies this. In 06 Cal. 406 a conviction was set aside becavse the letter *n” have, sad for tie compensation, method of appointment, qualifications, tenure of wffice tion to this a.memime“nmr“"m"e
thery e persgnu question the wisdom of the power of recall over executive and legisla- was accidentally omjtted from the word “larceny,” though it Is probable that mo per- kB removal of such deputies, clerks and other employees. All provisions of any charter “the popular idea ™ im and to alig
" of lt:ers. ut as to the judiclary,.its wm& and expediency 18 questioned by some, 1. son in the wide worid could have had any doubt as to the word intended. In 137 C&i. of any such consolidated city and county heretofore adopted, and amendments. thereto, violent opposition ; not hpenmu”"
non the ground that judges should be fres, fearless, and independent and beyond the 590 a conviction for (murder was set aside because the indictment failed to state that which are In accordance -herewlith, are hereby confirmed and declared valid. the less effectively, 'mf wlym_on L
m}ue‘}“can influence of the publie. wilk: ", L e D . - .. the man killed vas a human being. In 62 Cal. 309 a conviction of murder was reversed Section 83 of article X1, proposed to be amgided ag above, now reads as follows: suffer by.the present @ palen
¢ ed‘a"ll a branch of {omm The l-[udxclary is but an agency of government because the trial cofirt permitted a surgeon who had examined the wounds to testify Sgc. 83. It shall be competent, in all charters framed under the guthority given by sec- them to wage that wc&ndluon, and
Teat by the people for heir ‘gervice,’and if its members fall to serve this purpose and as to the probabe position of the deceased when the fatal shot was fired. This was tion eight of article XI of this constitution, to provide, in addition to those provisions other circumstances ,‘3;‘,““ for 1t
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u 18 power then the Judges are no the. servarius ‘of tne f“’ pie, Dt thelr masters.§ = | judges of long ¢¥pefience declare that it is almost wholly beyond human skil. for the the manner in which, the times at which, an \"terms for which the Judges of such courts . . S '
hie people now elect the juq, n first instance, without any knowledge of. their | most able and censtientious judge, in. the course of a long and busy trial extending shﬁll ::&e}llzcted or appointed, and for the compensation of said judges and of thelr clerks . = = - 16. ASSEMBLY CONI
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over days or weeks, to avoid trifling Inaccuracies now and then in the thousand and
one rulings that they are compelled to make on the spur of the moment.

The object of the amendment is to cure all such i{naccuracies, and compel decisions
in accord with the actual justice of each particular case. ' The greatest injury arising
from the present svstem is not the technical reversals, but it is the constant burden

" CHAPTER 58.—Assembl: :
péegle of 1 Bt o1 Cellorsiae

e co wution o ¢
ita powers and dm“f. the Btate of (

2, For the manner in which, the times at which, and the terms for which the members of
boards of education shall be elected or appolited, and the number which shall constitute

any one of such boards. .
3. For the manner in which, the times at which, and the terms for which the members

fitnegs or,_cap, ~NhKk should they 'Vhav'é.ithe wer to remove them after they have
hemﬁfrla’i dha %ou:d wanting? .In fact, every. reilgg_t_lon of & judge is in the nature of &
Judges legislate, :

It 18 freely pam i
of the recail. But judges, eapgcla Iy

: “feglaiators shduld be ‘subje'ct to the power
:those of the supreme court, by construlng the acts

of the legislature, interpreting thelr provisions and declaring the meaning and sco under which trial courts labor, by reason of the technical rule above stated. Every of the boards of police commissioners shall be: elected or appointed; and for the constitu- Th t '
thereof, perform acts of legislation as truly as does the -le%leuﬁzture. In fact, when tg‘e: judge knows tha: a new trial always means great expense and generally ends in an }ion. regulation, compensation, and government of such boards and of the municipal police seconed lggﬂg%?mﬁr;; %nsei%‘t'%uggncd
orce. bers elected to each of the two hous

acquittal. They are, therefore, compelled, in order to save some justice for the people,
to rule almost every point unfairly against the people and in favor of the accused.
This amendment would be a great help in the administration of the law by enabling
judges to rule as freely in behalf of one side as the other, and in its fairness stop the
growing imnression that our judicial decisions are based on technicalities, and not on

justice.
juste E. S. BIRDSALL, Senator, 3d District.

vust number of such constructions and interpretations, to found in the reports, are
taken into account it will be seen that a ve_r{nmaterlal part of the legislation of the state
and nation finds its origin in the courts. ' addition, no laws passed by the legisla-
ture can operate if not sanctioned by the courts. In truth, so overshadowing i8 the
:nn_trol of the judiclary over legislation: that it is almost a misnomer to speak of the
)eglslature as the lJaw-making branch of the government. For the power to Interpret is
the power to amend. The power to construe 18 the power to construct.” Therefore, if
{;glslutors shall be recalled for enacting bad laws, shall not also these judicial legislators
recalled for making bad laws through improper or corrupt decisions?

4. For the manner in which, the times at which, and the terms for which the members
of all boards of election shall be elected or.appointed, and for the constitution, regulation,
compensation, and government of such boards, and of their clerks and attachés; and for
all expenses incident to the holding of any elestion.

Where a city and county government has been merged and consolidated into one munic-
ipal government, it shall also be competent in any charter framed under said section eight
of said article XI, to provide for the manner-in which,. the times at which, and the terms
for which the several county officers shall be elected or appointed, for their compensation,
and for the number of deputies that each shall have, and for the compensation payable to
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The commission shall be appointed b
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appointments, sald districts to be ai
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shall serve out the term for which the
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- People supreme. The people are the source of all power. All government. is their T NO. 32,

creation. Constitutions and laws are also thetr creatlon?oAll are butg & means to an end. 10. SENATE CQNSTITUTIONAL AMENDMEN ) N 2 each of such deputies. shall be appointed by th

That end Is to preserve liberty and to protect life, person, and property. The preamble CHAPTER 66.—8Senate Consiitutional Amendment No. $2. A resolution to propose to the office during the ,a,,),', !e governor |

t0 the federal constitution declares, “We, the people of the Unfred Stares o 5 s 4o people of the Btote of California an amendment to the constitution of the State of Cali- FREASONS WHY SENATE CONSTITUTIONAL AMENDMENT NO. 48 SHOULD BE)  commissioner thereafter arall oo on

ordain and establish this constitution” ; while our state constitution says: “Sec, 2, Art. fornia, by adding to article XX a new section to be numbered section 21, relating to ADOPTED. under after such explratlonan Do slx

1. All political power is inherent in the peopile.” But when a supreme court has spoken compensation for industrial accidents, 1 tor Beb: t th st of Charl 1917, two until Jam?ar 1n n’]&? b

what redress has the Deogﬂ None, owever wrongful, however violatlve of public The legislature of the State of California at its regular session commencing the second This amendment was {ntroduced by Senator an a eiTEQIl:e o { arles Wesley T, Swo u commlulog g9, and

2‘,‘&‘3 e declsion may be, the people are powerless. Witness the fncome case of January, 1911, two thirds of all the members elected to each of the two houses of said ﬁ%‘z{d&'zzn"i“v‘;g’x’,eysofngl‘t‘gegi%'& (hfrer é‘?&:&fgg&‘ﬁ;g“tﬁ:{gﬂ“ "Tﬁg;:g‘;’m;‘;‘; Proposed son to fill the same for the nexpim
er legislature voting in favor thereof, hereby proposes to the qualified electors of the State of e su a : oring shall, at the beginning of the term -

the adoption of this amendment is based upon the t‘oll'owing facts;

In subdivision 1 the words *“for the qualifications” are added to enable municipal
charters to provide qualifications for police !udges which may be deemed necessary on
account of the particular duties they perform in the enforcement of municipal ordi-
nances and regulations.

In subdivision 2 the words “for their qualifications, compensation and removal” are
added for the purpose of permitting municipal charters to prescribe qualifications for
members of citv boards of education in addition to those prescribed by general laws.
Also to permit such municipalities to fix the compensation of the members of municipal
boards of education, which compensation is & charge upon the city. The word *removal”
is added to eliminate the contention that a member of the cit{ board of education, being
a part of the state school system, is a state and not a municipal officer and that such
member can therefore be removed from office only in accordance with the provisions of
the state law. This question was recently raised in the attempted removal of our local
board of education, and the superior court held that the provisions of the charter author-
izing the mayor to remove all appointive officers did not apply to members of the board
of education for the reasons above stated. .

In subdivision 4 the words ‘‘for the manner in which and the times at which any
municipal election shall be held and the result thereof determined” are added for the
purpese of making the municipal elections a purely municipal affair and for the further
purpose of validating the provisions of municiral charters adopting the so-called com-
mission form of government, with initiative, referendum and recall provisions, together
with a majority vote rule, such as now ¢ ists in this city, Los Angeles, Oakland,
Berkeley, and, I believe, in a great many oth * small cities of the state.

In the last paragraph the words “and municipal officers and emplovees whose com-
pensation is paid by such city and county excepting judges of the superior court” are
added for the purpose of making the election, term of office, and compensation of all
officers or employees whose compensation is paid by a consolidated city and county, a
purely municipal affair irrespective of the provisions of the state law regarding either
the appointment, term or compensation of such officers. The only exception is as to
judges of the superior court, who, of coursc, do not come within the classification of
either county or municipal officers. The exception, however, is put in for the purpose
of eliminating any contention that such officers as probatic officers, superintendent of
schools, school teachers, or others connected with the school department are not subject
to the provisions of the charter. "

The words “and for their recall and removal and” need no explanation. The words
“clerks and other employees” are added for the purpose of eliminating the contention
that the provisions of the charter referring to the appointees of city and county officers
apply only to such as are designated “deputics’” and not to those that are merely clerks
or employees. The words “method of appointment, classification, and tenure of office”
are added for the purpose of authorizing muricipal charters to apply the so-called civil
service or merit system of appointment and removal to all -deputies, clerks, and
employees of the consolidated city and county, whether they be deputies or employees
of a county or city officer, and thus avoid .the prohibition contained in section 18 of
article XX of the constitution against any term of office exceeding four years unless
otherwise provided for by the constitution. .

The final clause of the amendment “all p1bvisions of any charter of any such con-
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Section 22 of article X1I, propose:

California the following amendment to_the constitution of the State of California.

Article XX is hereby amended by adding a new section to be numbered section 21 and
to read as follows:

Section 21. The legislature may by approprlate legislation create and enforce a liabllity
on the part of ail employers to compensate their employees for any Injury incurred by
the salcremployees in the course of their employment irrespective of the fault of either
party. The legislature may provide for the settiement of any disputes arising under the
leglslation contemplated by this section, by arbitration, or by an industrial accident board,
by the courts, or by either any or all of these agencies, anything In this constitution to the
contrary notwithstanding.

a,n?lm;‘i gdtivlerlr.xme;ﬁ tsfd(livldeid 1nlt<!)]t 1thx‘t}e cobrdi-
na / udicial e federal constitut! 3
¢ bec"li Art, 1. All legislative powers hereln granted shall be vested in a gor?élregg Yot
the United States which shall consist of a senate and house of representatives.”

:bc():er“setgulencgnzt;;gt‘?na :ﬁy:;aéselfi 1, %ft'hﬁhaql’w leyial;nive ﬁower of this state shal
'Su&tetﬁt Czjllitolrgia_". ) mbly whic] be designated the legislature of the

otuing in either section granting legislative powers to the courts. But s 1

hps become ‘the control of the JudlcFary as to what ghall be the law that lrlm ﬁwf;?e'ﬂpvfatﬁ
} with certainty declare what a statute means until the supreme court has construed, in-

AMENDMENT NO. 32 SHOULD BE

terpreted, amplified, or actuaily repealed the same by declaring it void. An i
to override the legislative and executive brand esyot governgment may bg ti}rlx stgg:v 'lerl:
rneurly all cases is, exercised by a divided court; for example, in the income.tax case.4[

REASONS WHY SENATE CONSTITUTIONAL
: : ADOPTE

five justices decided the case, thus overruling the other four members of the court, over.
ruling former decisions of the court, overru ing the congress which had passed the ‘:i:rt,
und the president, who had approved it. Indeed, it may be said that the one justice,

The above proposed constitutional amendment adds a new section to article twenty of
" the constitution, and is intended to empower the legislature to pass laws for the settle-
who cast the deciding vote, did all these things aione. And this is the branch of govern- ment of accident cases on a compulsory compensation scheme, regardiess of the fault of
ment that stands superior to the people, either party as against the present existing law for settling disputes in courts. At
Courts usurp. To prove the power and disposition of the courts to usurp legislative rresent the method of adjusting accidents where no compromise is reached by the parties,
}Qo“ ers, It is but necessary to cite the recent decision by the supreme court of the United is by an expensive, hazardous, unsatisfactory lawsuit, which creates friction and ill
%ates in the Standard Ofl case where Justice Harlan in his dissenting opinfon 8aYyS feeling between employers and employees and ends with no satisfactory result to either
Now, this court is asked to do that which it has distinctly declared it could not and party. The proposed constitutional amendment is to pave the way for laws leading to
would not do, and has now done what it then said it could not constitutionally do. It a rapid, sclentific and satisfactory settlement of accldent cases out of court, and with
has by mere interpretation modified the act of congress and deprived it of practical value . 3 little friction and expense, and with the most productive results possible. Economists,
as a defensive measure against the evils to be remedied.” jurists, moralists, employers and employees all frankly admit that the present plan of
Again he says: “It remains for me to refer, more fully than I have heretofore done, iitigation is econvmically unsatisfactory and bad to botl. the employer and the employee,
to another, and in my judgment—if ‘we look to the future—the most important aspect and morally unfair and harsh to the latter, as he 1s comnelled to bear the entire financial
of this case, tTha; aspect concerns the usurpation by the judicial branch of the govern- and physical shock and cost of accidents. Thercfore the necessity for a change to a
ment of the functm.:xs'of the lerislative department. The illustrlous men who laid the compensation system is not a matter of controversy, but is an admitted fact.
foundations of our fustitutions deemed no part of the national constitution of more con- Statistics show that from 1894 to 1905 the employvers of this country paid to accident
sequence or more essential to the permanency of our form of government than the pro- insurance companies in round numbers about $100.000,000 in premiums for accident
visions under which were distributed the powers of government among three separate, insurances ; 43 por cent of this sum was paid out hy the various companies.upon.com-
equal and cobrdinate departments—legislative, executive, and judicial.” promises and judgzments, and 30 per cent of the above sum finally reached the injured
Again, I\e\éerthemss. if 1 do not misapprehend its opinion, .the court has now read men, showing that the expenses of this system of compensation consumed 70 per cent of
into trfe act’q congress words which are not to be found there, and has thereby done the $100,000,000, while but 30 per cent of it went towards compensation for injuries. It
thiat which it-adjudged in 1896 and 1898 could not be done without violating the con- has been conservatively estimated that the above sum of $100,000,000 would have paid a
stitution,” At reasonable compensation for all the accidents which happened during that entire perlod
'Again, €T many years of public service at the national capital, and after a some- in all of the inaustries carrying that insurance; therefore if a less wasteful method of
what close observation of the conduct of public affairs, I am impelled to say that there compensation had been employved the injured men would have been reasonabiy com-
Is abroad in ;)lulr l?pd a most harmful tendency to bring about the amending of constitu- 4 pensated for their loss and suffering, and the employers would not have spent a single
tions and 136. slative enactments by means alone of judicial construction. As a public cent more than they did for industrial accident insurance. It is safe to say that every
policy has eelni declared by the legislative department in respect of interstate com- employer would have far preferred to see this money go to their injured men than to the
merce, over 1\»:1 ch congress has entire control, under the constitution, all concerned insurance companies.
must patiently submit to what has been lawfully done, untll the people of the Unitcd The above praposed amendment seeks to make the risk of accidents so certain and
States—the 'i"“',""e of all mational power, shall, in their own time, upon reflection and definite that the employee is always compensated—except in case of wilful conduct—and
through the legislative department of the government, require ¢ change of that policy.” the employer can scientifically add the cost of his accidents to the costs of production and

Initiative and referendum powerless. The people will doubtless adopt Senate Consti- . The loss by !
accidents is to be counted the same as loss through depreciation of machinery or break-
ages or insurance against fire, all of which are now carried as standard expenses of
production by every industry.

The present law prohibits any compulsory scheme for compensation for accidents out
of court by arbitration, industrial accident boards, etc., as it is construed by 'courr.s‘to
be a taking of property “without due process of law.” The recent employers’ liability
act was made ekctive to avoid. this constitutional objection, The proposed amendment
is intended to remove this constitutional prohibition and will empower the legislature to
enact a compensation law that may be compulsory on all employers. This is the sole
object of the proposed amendment. By reducing the range of compensation to certain
amounts by abolishing the risky jury verdist, by a settlement without the long delays
and great expense of court litigation, by providing for immediate pecuniary relief to the
injured, a compulsory workingmen’s compensation law which may be enacted by the
legislature—if this amendment is adopted—would be a great economic and moral gain
to both the employers and the employees of this state. It is a line of reform which is
being urgently demanded by all classes and rapidly adopted by the federal governiment
and numerous states, after thorough and scientific investigation, hearings, and reports,
and will be one of the most practical reform measures ever adopted in this state. Tt
will pave the wav for ultimate state insurances negainst industrial accidents—a thing to
b2 greatly desired. It is earnestly hoped ihat the amendiuent wiil pass by a large

majority. LOUIS H. ROSEBERRY, Scnator, 33d District.

tutional Amendment No. 22 giving themselves the initlative and the referendum, but if
tgsl:uce?gsrsts retaln the power unchecked to undo their effect these powers will be rendered
Courts must be respected. ‘Respect for the courts must be maintained. But the

s courts
must also respect the rights of the people by upholding human rights, even though it be
necessary to set such rights above property rights, for in the end human rights must
stand superior to all others. Judges are but human. They do not become more than
human when ele‘{ated to the bench. The ermine may conceal, but it does not obliterate,
the traimeskor vices of the Wearer, The recall will not make the strong judge weak,
nor the weak judge strong. Nor will it swerve the honest and courageous Judge one jot
or tittle from his true and proper course, It will not terrorize our Courts.
“{’gﬁggggﬂ;efntt }:‘lzelsct?ie I(x’x;lx;;a%}!xlme;ltdls whollyhinerfective, as has been shown by the
3 'y e judge ev
attlgg}gﬁ ha;e‘ ﬁete;”n madg_;mtder 2ot} trgy m;\ g;sesz.zvlng been removed, though several

no’ € constitution. A legislative recall (in addition to impeach t
 been in ourecgnst:tutlon since 1879, for by Sec. 10 of Art. VI it is provi(ﬁed,c“ﬂixtligegmo?
the snla)prem vov.(xlr band of the district court of appeal, and judges of the superior courts
mayi le rem;)e t; Yy concurrent resolutions of both houses of the legislature.” Similar
pflﬂYes ﬁms sgchuggtntd {‘n the statutes and constitutions of at least twenty-five nther states
X‘Subd. las sachuse ] las had the following in her constitution since its adoption in 1780,
them, the several magistrates and offwers of SoterbriotPeonis) S Soing derlved from
g s rnment vested w authority, whett

legielative, executive, or judicial, are their substitutes and agents and are aty all tm:g;

1

>

carry it on to the consumer to be thereby ultimately borne by society.

This proposed amendment, if adopted at the coming election October 10, 191_1. will
add a new section 21 to article XX of the state constitution, to read as follows:

acg%untable tX ther'n.
p ul;:‘x flgplii‘&st}rg}éhezgeg;?:fhgo lgr%vent those who are vested with authority from
they _.mﬁl establish by their form oy e LiB0t, At such perfods and in Buch manner as

mant A Ansian dhale nhlin Afflaave $a wabiven

““The legislature may by appropriate legislation create-and-enforce-a-liability-on-the-
mart nf oIt amirlovers th combensate their emplovees for BNy injury_incurred by the said

— by the purchase-of-existing—works, including—thei

solidated city and county heretofore adopted and amendments thereto which are in
accordance herewith are hereby confirmed and declared valid” are added for the purpose
of validating and confirming all charters which have heretofore been adopted containing
any of the provisions above discussed. That is to say, to validate and confirm all of
the recent amendments and new charters containing initiative, referendum and reeall
provisions, as well as such charters as now nrovide for the civil service system of the
officers and employees. This last, of course, applies only to the city and county of San
Francisco, it being the only consolidated city and county.

) . JOHN W. STETSON, Senator, 15th District.

14. SENATE CONSTITUTIONAL AMENDMENT NO. 49,

CHAPTER 67.—Senate Constitutional Amendment No. §8. A ‘rerslution v propose to the
people of the State of California an amendment to tke constitution of the State of Cali~
foruia by amending section 19 of article XI relating %o public utilités.

The legislature of the Stmiz of California, at its regular session, commencing on the
2nd day of January, im the year one thomsand mine hundred and eleven. twa thirds of
all the members elerted to each of the two houses of said legisluture voting in
thereof, hereby propeses to the qualitied electors of the State of California the fmlowin%
amendment to the constitution of the State of California so that section 19 of article X
of said constitution shall read as follows:

Section 19. Any municipal corporation may establlsh and operate public works for sup-
plying its inhabitants with light, water, power, heat, transportation, telephone service or

oth eans of communi . nay be acquired by original construction or
er m cation. Such works yriﬂ_an Phises,_or both. Pertons o core

the inhabitants with such services

porations may establish and operate works for supplying

favor,
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